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ABSTRACT 
 
Title of Dissertation: ENVIRONMENTAL JUSTICE IN KENYA: A CRITICAL 
ANALYSIS 
 
Environmental justice, a new but rapidly developing concept in international 
environmental law, arose in the United States of America during the Environmental 
Justice Movement of the late 1970s and 1980s. It starkly highlighted injustices faced by 
people of colour and low-income communities as regards racially skewed environmental 
legal protection and allocation of environmental risks. The movement radically changed 
the meaning of ‘environment’ from its conventional green overtones to include issues of 
social justice at the core of environmental thinking. I critically examine the concept of 
environmental justice in the Kenyan context by highlighting the injustices, and the 
formulation and application of laws and policies that significantly impact on 
environmental regulation and equitable distribution of social services.
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CHAPTER 1 
INTRODUCTION AND PROBLEM STATEMENT 
 
1.0 The ‘environmental justice’ principle 
‘Environmental justice’ is an emerging principle of international environmental law.1 It is 
a relatively new principle in the field which originated in the United States of America 
(USA) during the late 1970s and early1980s.2 The Ecology Society of America defines 
‘environmental justice’ as: 
 
Environmental justice is the unbiased treatment and significant involvement of people of all races, 
incomes, and cultures with respect to the development, execution, and enforcement of 
environmental laws, regulations and policies. The term environmental justice is often used 
interchangeably with the term environmental equity which refers to the equal distribution of 
environmental effects, such as pollution and contamination, across all groups, as well as equitable 
policies and processes to reduce differences in those who endure environmental problems. Such 
unbiased treatment implies that no group should shoulder a disproportionate share of negative 
environmental impacts.
3
 
 
Generally, environmental justice affirms the equitable distribution of environmental 
benefits and burdens. Adverse environmental impacts, such as pollution, should not be 
                                                          
1
Issues of aligning governance to meet the challenges of sustainable development have been ranked top 
among emerging issues of the 21
st 
Century. Sustainable development was defined by the Brundtland 
Commission as “development that meets the needs of the present without compromising the ability of 
future generations to meet their own needs”, see Report of the World Commission on Environment and 
Development “Our common future” (Brundtland Report) 1987 at 43. Sustainable development and 
environmental justice have been considered mutually supportive principles in improving quality of life and 
standards of living. “Any model for sustainable development that fails to incorporate equity concerns is 
simply not a sustainable model. Similarly, environmental justice advocacy that disregards principles of 
sustainable development will never be able to achieve its objectives on a large scale” Fisher (2003) 26/2 
Environs 206. (See Chapter 3 of this dissertation for a further discussion of the interrelationship between 
sustainable development and environmental justice principles.)There is a growing and ever more 
pressing need to implement norms dealing with sustainable development and concern for marginalised 
groups and future generations. An ‘emerging environmental issue’, according to the UNEP “21 Issues for 
the 21
st 
Century: Report of the UNEP Foresight Process on Emerging Environmental Issues” (2012) 
(Foresight Report) 1, 6-7 available at http://www.unep.org/pdf/Foresight_Report-21_Issues_for_the_21st_ 
Century.pdf (date of use: 4 January 2017), is “‘emerging’ due to its ‘newness’ and has a positive or 
negative global environmental impact recognised by the scientific community as very important to human 
wellbeing, but has not yet received adequate attention from the policy community”. The Foresight Report 
is a compilation and ranking of the most important emerging issues that require global attention and to be 
prioritised. Environmental justice is an emerging theme in 21
st
 Century and involves policy issues not 
recognised in traditional environmental thought which concerns strict ecology, see Rhodes Environmental 
Justice 43. 
2
Rhodes ibid; Goodwin & Jasper Social Movements Reader 391; Montrie Making a Living 113. 
3
Available at http://www.esa.org/education_diversity/pdfDocs/EnvironmentalJustice.pdf (date of use: 16 
July 2015). 
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unfairly and discriminatorily apportioned to the less advantaged (disadvantaged) and 
vulnerable persons in society, such as the poor and minorities.4 
 
1.1 The concept of ‘vulnerable, disadvantaged and marginalised’ 
persons/groups in environmental justice 
 
‘Vulnerable or disadvantaged groups’ may be defined as certain groups of the 
population who ‘often encounter discriminatory treatment, or need some kind of special 
attention for state protection from exploitation or harmful environment’.5 ‘Vulnerability’ 
can be defined as the ‘diminished capacity of an individual or group to anticipate, cope 
with, resist and recover from the impact of a natural or man-made hazard’.6 These 
persons/groups may include: groups that experience a higher risk of poverty and social 
exclusion than the general population; ethnic minorities; the homeless; the elderly; and 
women and children.7 ‘Marginalisation’ – sometimes also called ‘social exclusion’ or 
‘discrimination’ – refers to the relegation of a vulnerable group, which results in, 
amongst others, the denial of rights and exclusion from access to resources and 
opportunities.8 ‘Marginalisation’ is a social injustice that denies vulnerable and 
disadvantaged persons their inherent human dignity and is, therefore, arguably the most 
dangerous form of human oppression.9 
 
 
                                                          
4
Bullard & Johnson (1998) 4 Journal for Public Management and Social Policy 137-48, leading 
proponents of environmental justice in the United States of America, argue that an environmental justice 
framework  raises the ethical and political question of who gets what, why, and how much. Environmental 
justice raises public awareness of the need for social transformation and the overhaul of governance in 
addressing disproportionate programs, policies and activities that have adverse impacts on minorities and 
the lower income class –  Sandler & Pezzulo Environmental Justice 28.Environmental equity takes the 
concept of environmental justice a notch higher and calls for equal protection against environmental 
harms, regardless of factors such as race, ethnicity, and class – Harding Access to Environmental Justice 
319. 
5
Sastry Vulnerable and Disadvantaged Groups 11. 
6
Fothergill, Maestas & Darlington (1999) 23/2/June Disasters 156-73. 
7
European Foundation for the Improvement of Living Working Conditions quoted in Sastry Vulnerable and 
Disadvantaged Groups 11. 
8
Jenson “Thinking about Marginalisation: What, Who and Why” available at 
http://cprn3.library.carleton.ca/documents/15746_en.pdf (date of use: 5 January 2017). 
9
Ibid. 
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Historically, factors such as race and ethnicity, economic classification, and at times, 
regional differences and sexism, have had a strong impact on how environmental 
resources and risks are distributed within communities.10 The essence of the concept 
‘environmental justice’ relates to integrating social equity questions, such as human 
rights and government accountability, into the mainstream of environmental protection.11 
The concept ‘environmental justice’, therefore, represents a broad reflection of what is 
considered as ‘environmental’. Such a view demands a radical shift from what has 
traditionally been an ecological approach to the environment, to a more homo-centric 
understanding.12 The1991 summit of the First National People of Color Environmental 
Leadership in the United States, adopted the ‘17 Principles of Environmental Justice’ 
which extended the scope of what is understood under the term ‘the environment’. In 
addition to aspects of the natural environment, the summit shone light on a public-
centred, holistic, and socially just approach to ‘environment’. Environmental justice, 
therefore, integrates the natural environment and wider issues of public health, worker 
                                                          
10
Although vulnerability is intimately linked to economic status and ethnicity, it is a broad and multifaceted 
concept with a variable range of injustice factors. In order to appreciate how vulnerability relates to 
environmental justice, it is necessary to examine diverse social injustices involved in a vulnerable state. 
This requires adopting a progressive view of ‘vulnerability’ through critical evaluative aspects and 
processes including: risk perception; preparedness behaviour; warning communication response; 
physical impact; psychological impact; emergency response; recovery; and reconstruction. By evaluating 
these components of vulnerability in categories, patterns begin to emerge that clearly show the variable 
constructions of adverse environmental impacts on the vulnerable. These patterns include: socio-
economic vulnerability such as poverty levels; population growth and settlement patterns; and political 
vulnerability. For instance, the poor are most vulnerable to adverse environmental impacts because they 
are often pushed to settle on the most marginal lands and have least access to environmental disaster 
prevention, preparedness, and early warning. In addition, the poorest are the least resilient in recovering 
from adverse environmental effects due to lack of support networks and alternative livelihood options. 
Fothergill, Maestas & Darlington (1999) 23/2/June Disasters 14; UNEP “Environment and Vulnerability: 
Emerging Perspectives” available at http://www.preventionweb.net/globalplatform/2007/firstsession/docs/ 
Workshops/4_2_3_Ecosystems_Environment/Environment_and_Vulnerability.pdf (date of use: 11 July 
2017); Asian Disaster Reduction Centre(ASDR), United Nations International Strategy for Disaster 
Reduction(UNISDR) and World Meteorological Organisation (WMO) “Emerging trends in disaster impact, 
hazards and vulnerability patterns” available at http://www.adrc.asia/publications/LWR/LWR 
abridged/preface3.pdf (date of use: 11 July 2017). 
11
Bowen & Haynes (2000) 8 Social Science Quarterly 3. 
12
 The ‘ecological approach to environment’ connotes interrelationships between natural ecosystems and 
organisms. Barry “Ecology is the meaning of life” available at http://www.theecologist.org/blogs_and 
_comments/commentators/other_comments/2132074/ecology_is_the_meaning_of_life.html (date of use: 
25 September 2017). 
 
 
4 
 
safety, land use, housing, resource allocation, policies, and community empowerment, 
among other social issues, into the concept of ‘environment’.13 
 
1.2 Broad reflection on the term ‘environment’: Environmental justice and
 ‘anthropocentrism’: Positioning the human being at the centre14 
 
Environmental justice is closely related to the principle of sustainable development 
which is, in the main, concerned with placing humans at the centre of development.15 
Putting the lives of people at the centre of development includes addressing human 
problems such as social injustice and environmental degradation to provide a decent 
standard of living to all people (regardless of their economic, social, ethnic, or political 
background). Human development is a meaningful concept and tool developed to 
facilitate a multidimensional approach.16 
 
Environmental justice is strongly linked to anthropocentric thinking on the term 
‘environment’. A broad approach to ‘environment’ places humans at the forefront of all 
environmental reflection, management, and concern, and forms the basis for judging the 
ethical concern of environmental wrong or right action.17 It seeks to meet the wellbeing 
and needs of humans such as, inter alia: aesthetic; physical; psychological; spiritual; 
                                                          
13
McDonald Environmental Justice 27.First National People of Color Environmental Leadership Summit 
“Principles of Environmental Justice” available at http://www.ejnet.org/ej/principles.html (date of use: 3 
March 2015). 
14
Anthropocentrism is the environmental regard of humankind as the central or most important element of 
existence, especially as opposed to animals. See https://www.bing.com/search?q=anthropocentrismorm 
=PRUSML&mkt=en-us&httpsmsn=1&refig=3babd0bbce4842d0a663ddeb604d49ab&pq=anthropo 
centrism&sc=8-16&sp=-1&qs=n&sk= (date of use: 14 February 2018). 
15
International Development Law Organisation “Connecting the Dots across the Sustainable Development 
Goals: Environment, Justice and People” available at https://www.idlo.int/sites/default/files/pdfs/ 
events/Framing%20paper%20IDLO%20Event%2010%20June.pdf (date of use: 12 July 2017). 
Sustainable Development Goals (SDGs) are discussed in Chapter 3 of this dissertation. 
16
This tool encapsulates that economic, environmental, and social development is about people, and 
should persuade public institutions to put people at the centre in  defending rights, shaping public policy, 
and in promoting communities’ participation in the decision making process. UNDP “Human development 
is about placing people at the centre” available at http://hdr.undp.org/en/content/human-development-
about-putting-people-centre (date of use: 12 July 2017). 
17
That is, environmental right or wrong action depends on the consequences for and effects on humans 
as the primary environmental subjects. Desjardin Environmental Ethics 98. 
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developmental; cultural; and social needs.18 The essential feature of placing humans at 
the centre of environmental thinking is founded on the notion of ‘anthropocentrism’. 
This, in turn, is based on the precept that human beings are ‘superior’ to nature and are 
responsible for its sustainable management for the benefit of mankind.19 The notion is 
anchored in the Christian ideology which has underpinned western civilisation for the 
past 1500 years.20 21 An anthropocentric approach is implicit in many legal systems, 
particularly those that underpin emerging environmental law norms.22 This dissertation 
adopts an holistic and inter-disciplinary approach in which the ecological, economic, 
social, cultural, and political aspects are integral to anthropocentric thought on the 
‘environment’. 
 
1.3 Environmental justice:  A spreading concept 
 
Although largely a concept originating in the United States of America (USA), 
environmental justice has, and is still, spreading to many regions such as Europe, Latin-
America, Asia and Africa and numerous countries of the world.23 However, elements 
                                                          
18
An anthropocentric and human wellbeing approach is animated in the key international environmental 
law instruments, for instance, principle 1 of the Declaration of the United Nations Conference on the 
Human Environment (Stockholm Declaration) UN Doc A/Conf.48/14/Rev.1(1973); (1972) 11ILM 1416, 
states: “Man is both creature and moulder of his environment, which gives him physical sustenance and 
affords him the opportunity for intellectual, moral, social and spiritual growth. In the long and tortuous 
evolution of the human race on this planet a stage has been reached when, through the rapid 
acceleration of science and technology, man has acquired the power to transform his environment in 
countless ways and on an unprecedented scale. Both aspects of man's environment, the natural and the 
man-made, are essential to his well-being and to the enjoyment of basic human rights the right to life 
itself”. 
19
Teng &Yifan Environment and Development 251. 
20
Perry Western Civilisation 104-12. 
21
‘Anthropocentrism’ is criticised for being a problematic concept by showing ‘prejudice’ against the non-
human, natural world. However, anthropocentric thinkers argue that what anthropocentrism disputes, is 
not the saving/conservation of nature, but the disregard of humans and human well-being as a legitimate 
part of the biosphere. In response, anthropocentrists rather feel that the real contention should focus on 
what includes ‘human wellbeing’. Beckmann et al (1997) 3 Consumption Environment & Culture 3; Buell 
Environmental Criticism 137-8. 
22
The emerging system of international environmental norms is anthropocentric in the sense that it 
emphasises principles concerned with the treatment of human stakeholders with regard to the 
environmental impacts of actions, and are strongly motivated by the desire to enhance social welfare and 
common good, see Young Governing Complex Systems 172. 
23
For instance, Harding Access to Environmental Justice for a discussion on environmental justice in 
USA, India, Indonesia, Malaysia, China, Thailand and Ghana. 
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reflecting injustice are contextual and differ from country to country.24 The 
environmental justice concept is spreading to various parts of the globe in dealing with 
conflicts in ecological distribution such as waste disposal, land grabbing, and climate 
injustices.25 These are evidenced by press reports and court judgments, environmental 
campaigns, strikes and protests, and other forms of ecological action.26 Environmental 
justice is pivotal in the realisation of sustainable development in countries and, 
consequently, is included in national environmental, legal, and political agendas.27 
In Africa, South Africa provides a good example of country that has suffered 
environmental injustice as a result of struggle against racial inequality during the 
apartheid regime under which environmental policy was used as a tool for racial 
oppression and discrimination.28 For example, the location of toxic-waste sites and 
mines and industries guilty of polluting the environment in many black and coloured 
communities is one of apartheid’s historical legacies.29 In response to the inequitable 
position of certain people (in the case of South Africa the black majority), the 
Environmental Justice Networking Forum of South Africa points out that: 
                                                          
24
Studies of environmental justice considerations in national laws are provided by Bosselman & 
Richardson Environmental Justice. Defining ‘justice’ and ‘equity’ with regard to environmental risks and 
benefits is contextual ̶ as factors of injustice vary. Borak & Peak (2012-2013)8/1Sustainable Development 
Law & Policy available at http://www.ejnet.org/ej/SDLP_Ewall_Article.pdf (date of use: 28 September 
2016). 
25
‘Climate injustice’ refers to the uneven contribution to and effects of climate change. Poor people in 
developing countries will experience the impacts of climate change first and more severely than in 
developed countries, because of their vulnerable geography and lesser economic ability to cope with the 
effects. Climate injustice is as a result of the emission of greenhouse gases such as carbon dioxide which 
result from the burning of fossil fuels (such as coal) by industrialised countries. Effects of climate change 
include rising sea levels, drought, and loss of agricultural land.  Marcotullio “Climate injustice and cities” 
available at https://ugecviewpoints.wordpress.com/2015/04/28/climate-injustice-and-cities/ (date of use: 9 
February 2018). See Chapter 4 of this dissertation for a discussion of the interrelation between climate 
change and injustice in understanding international environmental injustices.  
26
Martinez-Alier et al “Is there a global environmental justice movement?” Colloquium paper no 16 Global 
governance, politics, climate justice & agrarian social justice linkages and challenges: An international 
Colloquium 4-5 February 2016 at 2-3. 
27
The Ecologist “Degrowth and the Global Movement for Environmental Justice” (2016) available at 
http://www.theecologist.org/News/news_analysis/2988035/degrowth_and_the_global_movement_for_env
ironmental_justice.html (date of use: 11 July 2017). 
28
McDonald Environmental Justice 1. 
29
Interpress News Agency “Environment: South Africa-Environmental Racism: A Lingering Legacy of 
Apartheid” available at http://www.ipsnews.net/2001/04/environment-south-africa-environmental-racism-a-
lingering-legacy-of-apartheid/ (date of use: 18 July 2017). 
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Environmental justice is about social transformation directed towards meeting basic human needs 
and enhancing our quality of life – economic quality, health care, housing, human rights, 
environmental protection, and democracy. In linking environmental and social justice issues the 
environmental justice approach seeks to challenge the abuse of power which results in poor people 
having to suffer the effects of environmental damage caused by the greed of others.
30
 
 
 
In Sierra Leone, environmental justice is generally centred on the disproportionate 
application of environmental laws and policies, especially development-related laws 
which, amongst others, exploit poor mining communities and exclude local communities 
from the environmental decision-making process.31 Sierra Leone gained prominence in 
the international arena following the protracted war that engulfed the country between 
1991 and 2002. The role of so-called ‘blood diamonds’ in fuelling the conflict has 
received significant attention.32 In Nigeria, the promotion of the environmental justice 
principles has been intrinsically related to issues of farmland deprivation, environmental 
degradation, threats to health, exclusion from resource benefits, and lack of 
environmental rehabilitation by oil mining companies. Environmental justice is a 
prominent concern of environmental and social movements in Nigeria in demanding 
equitable and sustainable development policies.33 
 
In Kenya, current environmental injustices have their roots in colonial laws and policies 
which imposed inequitable environmental burdens and marginalised certain 
communities from enjoying access to and a fair share of the country’s natural resources 
such as land, water, and a clean and safe environment. Environmental justice in the 
country, therefore, centres mainly on the formulation and implementation of 
environmental regulations, decisions, and public policy that promotes equitable 
                                                          
30
McDonald Environmental Justice 4. 
31
Schwartz “Corporative activities” 429.  
32
Diamond revenues (the so-called ‘blood diamonds’) were used to buy weapons and ammunition which 
were used by rebels to exploit civilians and control diamond mines. Marchuk (2009) YJIA 88 available at 
http://yalejournal.org/wp-content/uploads/2011/01/094207marchuk.pdf (date of use: 28 September 2016). 
33
Sobomate “Environmental Justice in Nigeria: Reflections on the Shell-Ogoni Uprising, Twenty Years 
Afterwards” a paper delivered at 14
th
 EADI General Conference 23-26 June 2014 Bonn; Ebiri  “Nigeria: 
Flicker of Hope for Environmental Justice in Ogoniland” available at http://allafrica.com/ 
stories/201508242278.html (date of use: 5 January 2017). 
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development and proportionate distribution of natural resources and social amenities 
such as education, health services, sanitation, and proper housing.34 
On a broader international scale, environmental justice is a point of concern in the 
widening inequalities in North-South international relations.35 The shipment of 
hazardous waste to African countries and the devastating impact of climate change are 
issues of economics and power-imbalance which confront the ideal of global 
environmental justice.36 
 
1.4 Problem statement 
 
The African traditional society in Kenya enjoyed a strong communal bond. The 
environment and its resources were used to secure collective satisfaction which was 
integral to the cultural life-view of the time. Colonisation and its related injustices caused 
a major rupture which left an unfortunate legacy in Kenya.37 British authoritarian and 
indirect rule kept governance at a distance from the people. Law and order served the 
British minority and oppressed the African communities. Land was alienated to the white 
settlers without consultation and involvement of the Kenyan people. Moreover, more 
often than not the protection of wildlife was seen as more important than the dignity of 
the Kenyan people.38 
                                                          
34
Muigua & Kariuki “Towards Environmental Justice in Kenya” available at http://www. 
kmco.co.ke/attachments/article/140/Towards%20Environmental%20Justice%20in%20Kenya-
January%202015.pdf (date of use: 21 July 2017); Government of Kenya Kenya Vision 2030.  
35
In international environmental law there is considerable discussion about North-South conflicts, or 
conflicts between wealthier, economically developed nations and poorer, economically developing 
countries. Global Change Instruction Programme “North- South Conflicts over Environmental Protection 
and Resource Management” available at https://www.ucar.edu/communications/gcip/m3elaw/m3pdfc3.pdf 
(date of use: 22 July 2017). 
36
Inequality and inequity remain inherent and almost foundational characteristics of the North-South 
divide. Gutta “Interrogating the Relevance of the Global North-South Divide: Focus on the Global South” 
(2016) available at http://www.cetri.be/IMG/pdf/shalmali_guttal_23000_eng_3-2.pdf (date of use: 5 
January 2016). 
37
Ndege “Colonization and its legacies in Kenya” paper presented during Fulbright-Hays Group Project 
abroad Program 5 July-6 August 2009, Moi University at 2. 
38
In settler-dominated colonies such as Kenya, Zimbabwe, and South Africa, settler conservationists 
advocated the promotion of wildlife protection. Game laws introduced were inequitable. They had a 
disproportionate impact on human interests. Colonel Sir James Hayes Sadler (21 May 1827 – 9 January 
1910) was a British diplomat and civil servant who held a number of senior government positions in East 
Africa. He observed that native populations and their farm produce suffered severely from attacks by wild 
animals protected by game laws, and set the balance between people and nature at the wrong place. In 
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After independence Kenya was left with a disproportionate, racially-biased economy in 
which four ethnic groups – European, Asian, Arab and African – took part and 
competed. Today, nearly half (which accounts to 43,4%) of Kenya’s population lives in 
abject poverty without even the most basic services.39 Inequitable development has 
been a major factor in generating civil instability and post-election unrest in Kenya in 
1992, 1997, 2002, and most recently 2007. Key factors that have contributed to the 
cycle of violence include unequal opportunities for economic development, 
unemployment, poverty, and inequitable land allocation.40 
 
In the global arena, Kenya, as a third-world country, is faced with challenges arising 
from the injustices wrought by developed nations such as toxic waste dumping,41 as 
well as the impact of climate change and its overall resulting evils such as food 
insecurity and water scarcity. Added to Kenya’s vulnerability is the fact that the country 
– as is the case with many developing countries – lacks the resources to adapt to or 
cope with the devastating effects of climate change.42 
 
The Nobel laureate, Professor Wangari Maathai, was the leading environmental activist 
in Kenya. She transformed Kenya’s environmental space to extend beyond green 
conservationism by challenging human rights abuses in society, and agitated for 
                                                                                                                                                                                           
noting the problem, Colonel Sir James stated: “Whilst preserving the elephant, we also have to think 
about the people.” See Adams Against Extinction 73-4. 
39
World Fact Book as at 9 July 2017 available at https://www.cia.gov/library/publications/the-world-
factbook/fields/2046.html (date of use: 31 July 2017).There is a wide social and economic disparity 
whereby access to basic quality services such as health care, education, clean water and sanitation are a 
challenge for many poor people. Large segments of the population, which includes the urban poor and 
rural settlements, bear the heaviest brunt of environmental, economic and social inequalities. See Unicef 
Report 2009 available at http://www.unicef.org/kenya/overview4616.html (date of use: 14 July 2017). 
40
Atanda & MarkIyi (2011) 4/2 Journal of Politics and Law 175. 
41
Africa and less industrialised countries are targets for toxic-waste dumping by developed countries. The 
recipient countries are nations gripped by poverty and unable to bear with the environmental and health 
effects from these wastes. The illegal dumping of toxic waste and environmental injustice have been 
labeled with terms such as ‘toxic colonialism’, ‘toxic racism’ and ‘toxic terrorism’. See Clapp J Toxic 
Exports 31-2; Adujie “Africa: Dumping Europe’s Toxic Waste on Africa”  
available at http://allafrica.com/stories/200910130454.html (date of use: 3 August 2017); Kabukuru “East 
Africa: An Investigation on Toxic Dumping in East Africa” 17 March 2011 available at http://www.shout-
africa.com/news/east-africa-toxic-dumping-in-east-africa/ (date of use: 3 August 2017). 
42
Roberts & Parks Climate of Injustice 10. 
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democratic reform in the country. The new Constitution, promulgated on 27 August 
2010, heralded a wide spectrum of changes in political governance in Kenya. These 
include, the decentralisation of government,43 a more comprehensive Bill of Rights 
which includes the right to a healthy environment,44 protection of marginalised and 
vulnerable persons,45 and economic and social rights.46 A Land and Environmental 
Court with superior court status has also been established.47 
 
The purpose of this dissertation – and problem statement – is, therefore: to examine the 
historical origin, nature and scope of environmental justice; to expose the environmental 
injustices in Kenya and how they evolved within a social and historical context; and 
finally, to offer possible solutions by proposing mechanisms to solve and/or ameliorate 
injustices existing in the promotion of sustainable development and human wellbeing in 
the country. 
 
1.5 Demarcation of chapters 
 
Chapter 1 serves as an introduction to the dissertation and sets out of the problem to be 
addressed.  
 
In Chapter 2 I discuss the genesis of the concept ‘environmental justice’ in the United 
States of America (USA). I examine the historical factors that led to the Environmental 
Justice Movement of the late 1970s and early 1980s. In doing so, I point to the 
movement’s wide approach to ‘environment’ and how it integrated social justice and 
ecological concerns. The chapter looks at the meaning of environmental justice in the 
context of its place of origin, its overall significant recognition, acceptance and active 
integration by USA Presidents Clinton and Obama’s policy frameworks. The application 
of environmental justice in the USA, and its significant impact in safeguarding 
environmental rights and improving quality of life for minorities and vulnerable groups, 
                                                          
43
Chapter 11. 
44
Article 42. 
45
Article 56. 
46
Article 43. 
47
Article 162(2)(b). 
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makes it a fundamental area of study in international environmental law from which 
other countries can learn. The chapter further addresses the legal position of the 
concept of environmental justice and, its current nature and scope in international 
environmental law.  
 
Chapter 3 discusses the inseparable link between the principle of sustainable 
development and the concept of environmental justice. Sustainable development is the 
principle that generally underpins international environmental law in improving human 
quality of life, with key emphasis on poor and vulnerable persons. The concern of 
marginalised and vulnerable persons is also a primary precept of environmental justice. 
The reinforcement of the principle of sustainable development in the 2010 Kenyan 
Constitution, in the preamble to the Constitution, and in the spirit of the Constitution, 
provides fertile ground for greater legal and policy appreciation of environmental justice 
aims in Kenya. 
 
Chapter 4 sets out the historical background to environmental justice in Kenya. It covers 
the pre-colonial, colonial, and post-colonial periods leading up to 2010. The chapter also 
looks at global environmental injustices against Kenya as a developing country. 
 
In the pre-colonial period, it depicts the African traditional society’s ‘Ubuntu’ values of 
communalism, human rights, equity, and human dignity which exemplified 
environmental justice precepts secured and practised in the traditional African world 
view.  
 
The colonial period, by contrast, ushered in a degeneration of environmental protection 
anchored in an ‘African value-based’ system. Colonisation brought with it misplaced 
capitalist notions of development which were instrumental in, inter alia, human rights 
violations, exploitation of environmental resources, and the consequent problems of 
poverty, poor governance, and economic prosperity benefiting only a minority of the 
population. 
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The post-colonial period allowed considerable scope for the perpetuation of colonial 
institutions which had been intricately legitimised in key public policies, laws, and socio-
political structures. This posed as a major setback to the efforts of post-independence 
governments to redress issues of inequitable economic development and poverty – the 
lot of the majority of people in Kenya.  
 
The ‘new’ constitutional dispensation of 2010 is characterised by a determined policy 
and legal reform aimed at a just, cohesive, and equitable society. It is marked by the 
exigency for overhaul in governance, democracy, and human rights protection in Kenya.  
 
This chapter also focuses on environmental injustice in the country on a broader 
international scale. As a developing country, Kenya is prey to environmental injustices 
committed by politically more sophisticated and industrialised countries. Case studies of 
environmental injustice form part of this chapter.  
 
Chapter 5 discusses the immense opportunity for the development of the concept of 
environmental justice in Kenya under the sustainable development principle, which is 
firmly entrenched in the 2010 Constitution as a principle for the interpretation of the 
Constitution and any law, legislation negotiation and drafting processes, and public 
policy-making. The Constitution also provides a rich and progressive Bill of Rights with a 
wide array of substantive and procedural environmental rights that can bolster 
environmental justice objectives in Kenya. 
 
Also considered is Kenya’s policy blueprint dubbed ‘Vision 2030’, as a road map for 
achieving environmental justice in Kenya. Vision 2030 aspires to improve the lives of 
Kenyans and, in particular, the poor and marginalised in society. The policy emphasises 
the role of sustainable development objectives and environmental justice ideals in 
creating a high quality of life, reducing poverty, and advancing good governance, social 
justice, and equity. 
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This is also the final chapter of this dissertation and so provides a conclusion, a 
prognosis, and recommendations arising from this study. 
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CHAPTER 2 
 
THE GENESIS OF ENVIRONMENTAL JUSTICE AND ITS PLACE IN 
INTERNATIONAL ENVIRONMENTAL LAW 
 
2.1 Introduction 
 
The origin of the environmental justice debate and subsequent emergence of the 
Environmental Justice Movement (EJM) which advocated the acceptance of the 
concept, can be traced to the USA. The debate was triggered by the injustices faced by 
people of colour and low-income communities in particular, and forms the background 
to the establishment of the EJM in the late 1970s and early 1980s which shaped the 
concept of environmental justice. This chapter discusses the movement’s integration of 
social justice concerns and traditional environmental thought (ecology or green 
conservation) and its extension of the meaning of ‘environment’ to include more than 
natural factors by drawing in the human environment. It also looks at the contemporary 
application and integration of the concept of environmental justice in Presidents Clinton 
and Obama’s policy initiatives in the USA. Lessons that can be drawn from the EJM to 
reaffirm the international environmental law discourse by addressing inequalities – a 
critical issue captured within the sustainable development principle – are also 
highlighted. The chapter considers the legal status, nature, and scope of the concept of 
environmental justice in international environmental law. 
 
2.2 The impetus leading to the Environmental Justice Movement in the USA 
 
The EJM originated from the racial struggles and inequalities that have shaped the 
history of the USA. Racial inequality in USA society denies people of colour and 
minorities equal protection of the law and access to social benefits.48 
                                                          
48
Norton  “Racial inequality” available at http://www.ssc.wisc.edu/~wright/Contemporary 
AmericanSociety/Chapter%2014%20--%20Racial%20inequality--Norton%20August.pdf (date of use: 13 
October 2016). 
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‘Racism’ is a belief that one race is superior to another.49 In the USA racism is a 
hierarchical system of injustice that routinely advantages and provides opportunities and 
privileges to the racial majority of the population, at the expense of minority groups 
including African Americans, Latinos, Asians, Pacific Islanders, Arabs, and others.50 The 
EJM was an outcry against the upsurge in racial intolerance – an intolerance that also 
manifested in the environmental sphere through minorities living under unhealthy 
conditions and, taking a broader perspective, social spheres which excluded them from 
education and employment. 
 
The environmental justice concept had its genesis in the USA in the late 1970s and 
early 1980s51 as a reaction to the discriminatory and biased distribution of unwanted 
land usually regarded as Locally Undesirable Land Uses (LuLus)52 – such as the sites 
for hazardous waste, landfills, incinerators, and zoning of polluting industries – that were 
skewed towards neighbourhoods where people of colour lived. This extended further to 
the exclusion of, or limited participation by people of colour and minorities when 
environmental policy and laws were made.53 In 1978, highly toxic polychlorinated 
biphenyl (PCB)54 waste was dumped alongside roads in North Carolina. The PCBs 
                                                          
49
Walsh & Dominican “Addressing racism: What will it take?” available at http://www. 
op.org/sites/www.op.org/files/public/documents/fichier/addressingracism.pdf (date of use: 4 February 
2017). 
50
Lawrence & Keleher “Chronic disparity: Strong and pervasive evidence of racial inequalities: poverty 
outcome: structural racism” paper delivered at the Race and Public Policy Conference 2004 University of 
California available at http://www.intergroupresources.com/rc/Definitions%20of%20Racism.pdf (date of 
use: 13 October 2016). 
51
McGurty (1997) 2 Environmental History 301-02; Montrie  Making a Living 113. 
52
Bullard (1996) 77/3 Social Science Quarterly 493-9; Hill Environmental Justice 80. 
53
Kaswan (1997) 47/221 American University Law Review 223-4. The Environmental Justice Movement 
succeeded in challenging environmentalism to include the concerns of the poor and people of colour. 
Redefining participation and inclusion was at the core of the movement’s goals. McGurty Transforming 
Environmentalism 155. 
54
The perilous effect of PCB-waste on the environment is proven by its strict regulation in the USA. PCBs 
are regulated by Chapters 173 to 303 of the Dangerous Waste Regulations available at 
https://fortress.wa.gov/ecy/publications/documents/9291.pdf (date of use: 10 October 2016). The waste is 
also regulated by the USA Environmental Protection Agency (EPA) under 40 CFR (Code of Federal 
Regulations) Part 761 available at https://www.law.cornell.edu/cfr/text/40/part-761 (date of use: 10 
October 2016). While the Dangerous Waste Regulations govern the management of waste materials in 
general, the Code of Federal Regulations is more specific and broader as it controls the manufacturing, 
processing, distribution, and use of PCBs. The requirements of both set of laws must be met for any 
PCBs waste produced. Some of PCBs’ lethal effects on humans include: skin, digestive and liver 
tumours; blood and respiratory disorders; and reproductive effects such as hair loss, skin defects and low 
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originated from the Raleign-based Ward Transfer Company. In the following year, 1979, 
the state of North Carolina selected Warren County, a poor and predominantly African-
American county, as the site for dumping PCB-contaminated soil collected from the 
roadsides. This culminated in an intense civil outcry for social and environmental policy 
reform, with over 500 arrests taking place. And in this process the widely-heralded EJM 
came to the fore.55 The incident played an important role in propelling the racial 
inequality debate for social and political transformation which had its early influences in 
the Civil Rights Movement of the 1950s, 1960s and 1970s, led by renowned civil-rights 
activists such as the Reverend Martin Luther King.56 57 In general terms, the EJM can 
be seen to have arisen from various and diverse protests opposing disparity. The 
movement played a significant role in advancing the Civil Rights Movement’s agenda by 
demanding neutral decisions in the apportionment of environmental risks and burdens.58 
 
 
 
                                                                                                                                                                                           
birth weight, and bone abnormalities in the offspring of exposed mothers. UNEP and Secretariat of the 
Basel Convention Training Manual 6. 
55
McGurty Transforming Environmentalism 1-4; Sandler & Pezullo Environmental Justice and 
Environmentalism 88. 
56
The Environmental Justice Movement was a tributary of the Civil Rights Movement in challenging social 
and racial injustices, Sandler & Pezullo Environmental Justice and Environmentalism 108, 122. 
57
The Civil Rights Movement contributed to the recognition of the right to non-discrimination and equal 
treatment in the USA and its subsequent protection under the Civil Rights Act of 1964. This law banned 
segregation in schools, work, and public places. Moreover, the movement led to the adoption of the 
Voting Rights Act, 1965, which guaranteed American citizens of all races and ethnic backgrounds the 
right to vote   
available at 
http://www.dikseo.teimes.gr/spoudastirio/E-NOTES/ T/The_Civil_Rights_Movement_Viewpoints.pdf (date 
of use: 21 November 2016). 
58
Finger & Zorzi 2013 UNEP Model United Nations Journal 223 available at https://www.ufrgs.br/ 
ufrgsmun/2013/wp-content/uploads/2013/10/Environmental-Justice.pdf. See too http://www.dikseo. 
teimes.gr/spoudastirio/E-NOTES/T/The_Civil_Rights (date of use: 21 November 2016). The 
Environmental Protection Agency in the USA established in 1970, is mandated to enforce regulations for 
the protection and management of the environment. In compliance with regulations for advancing 
environmental justice, it is obliged to comply with the Civil Rights Act, 1964, in promoting non-
discriminatory policies against race, color, or national origin such as equitable federal financial 
assistance. This is one of the EJM’s legacies that directly promotes the Civil Rights Movement’s aims. 
Moreover, environmental justice has been recognised as an important ‘civil right’ in the USA. See 
Statutory Report of the United States Commission on Civil Rights “Environmental Justice: Examining the 
Environmental Protection Agency’s Compliance and Enforcement of Title VI and Executive Order 12,898” 
September 2016 available at http://www.usccr.gov/pubs/Statutory_Enforcement_Report2016.pdf (date of 
use: 25 November 2016). 
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2.3 Environmental racism and the roots of injustice as historical justification 
for the genesis of environmental justice 
 
‘Environmental racism’ or ‘environmental discrimination’ has been used by American 
authors to portray the disproportionate apportioning of environmental risks to coloured 
communities.59 Environmental racism unfairly positions racially defined sectors of the 
population at the receiving end of environmental burdens. It is these sectors, rather than 
the population at large, who end up paying dearly for damage caused to the 
environment.60 Environmental justice advocates in the USA contend that it is no 
coincidence that people of colour and poor communities are forced to ‘live, work and 
play’ in the most polluted environments.61 
 
Robert Bullard, often regarded as the ‘father of environmental justice’62 defines 
environmental racism as 
 
…any policy, practice, or directive that differentially affects or disadvantages intentionally or 
unintentionally, differentially impacts or disadvantages individuals, groups, or communities based 
on race or colour  [it] … also refers to the exclusionary and restrictive practices that limit 
participation by people of colour in decision making boards, commissions and staffs.
63
 
 
People of colour in the USA have been subjected to greater health and environmental 
risks than the rest of the society. Civil activism following the Warren-County dispute 
sparked keen interest in studies to establish whether racial discrimination indeed played 
a role in, amongst others, the locating of landfills and waste disposal facilities – that is, 
environmental issues. The first study was carried out by the USA’s General Accounting 
Office (GAO) and revealed that people of colour and the poor made up the majority of 
                                                          
59
Collins et al (1995) 25 Journal of Black Studies 25. 
60
Bullard (1993) 8/1 Forum for Applied Research and Policy 29-35.
 
61
Natural Resources Defense Council (17 March 2016) “The Environmental Justice Movement” available 
at https://www.nrdc.org/stories/environmental-justice-movement (date of use: 25 November 2016). 
62
Bullard “Dr Robert Bullard: Father of Environmental Justice” available at http://drrobertbullard.com (date 
of use: 15 October 2016). Dicum accredits Bullard with being widely regarded as the first to fully articulate 
the concept of environmental justice in his work Dumping in Dixie. See Dicum “Meet Robert Bullard, the 
Father of Environmental Justice” available at http://grist.org/article/dicum/ (date of use: 15 October 2016). 
63
Bullard (1993) 6 Land Use Forum: A Journal of Law, Policy, and Practice 6. 
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the population living in the vicinity of landfills.64 Research conducted by the Commission 
for Racial Justice also identified race as the most prominent factor influencing the 
zoning of hazardous waste facilities. For instance, three in five black and Hispanic 
Americans lived in communities with uncontrolled toxic waste.65 Studies by the 
Environmental Protection Agency (EPA)66 reaffirmed the disproportionate location of 
environmental pollutants in areas housing racial minorities.67 Lead poisoning in children 
is an example of environmental health problems that disproportionately affected people 
of colour.68 Environmental racism in the USA further includes discriminatory practices or 
policies that limit or exclude minorities from enjoyment of the right to a healthy 
environment such as uneven negative impacts of environmental laws, disproportionate 
access to environmental services such as garbage removal, or inadequate maintenance 
of environmental amenities such as parks and recreation areas.69 
 
2.4 Ecology ‘meets’ civil liberties and human justice  
 
Charges of racism and exclusionary treatment have been levelled against traditional 
environmental thought which focuses, in the main, on green conservation.70 This was 
                                                          
64
USA General Accounting Office “Siting of Hazardous Waste Landfills and Their Correlation with Racial 
and Economic Status of Surrounding Communities” (1983). 
65
Penn (2012) 3 Springer Science Business and Media 624-6. 
66
Environmental Equity Workgroup Report (1992) “Environmental Equity: Risks for All Communities: 
United States” available at https://nepis.epa.gov/Exe/ZyPURL.cgi?Dockey= 40000JLA.TXT (date of use: 
15 February 2018). 
67
Other arguments, however, deny that race was a significant element taking into account the various 
factors which could have influenced the siting of the environmental hazards. Canter  & Kriesel  “Toxic 
exposure and race: Establishing A case of discrimination under American legal institutions” paper 
delivered at a conference on environmental justice and Market Mechanisms (1998) Auckland available at 
www.caes.uga.edu/.../documents/cvs/KrieselVita2017.pdf 
(date of use: 18 February 2018); Anderton et al (1994) 18 Evaluation Review 123. 
68
Wernette & Nieves (1992) 18 EPA Journal 16-17. 
69
Bullard (1993) 6 Land Use Forum: A Journal of Law, Policy, and Practice 6. 
70
Traditional environmental thought is often associated with the term ‘green conservatism’. ‘Green 
conservation’, ‘green philosophy’ or ‘deep ecology’ are, in the main, concerned with the efforts to protect 
nature. In traditional environmental thought, human beings and human problems are perceived from how 
they impact nature in totality as an integral component. ‘Green conservatism’ is associated with the 
ideology that promotes the protection of natural resources and judges human environmental problems 
strictly from an ecological perspective. Steiguer Modern Environmental Thought 189-90.  See also 
Chapter 1 (para 1.2) of this dissertation on anthropocentric versus biocentric environmental thought. 
Radical environmental groups are, however, unavoidably moving from this limited ecological view towards 
a more pragmatic, socio-ecological approach with concerns of human rights seen as paramount in 
achieving ‘green’ objectives. See Steiguer ibid191-3. 
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perceived by civil activists as yet another example of the perpetuation of social 
injustices having a negative impact on certain people, especially the poor and 
minorities. For example, in the mid-1980s, in trying to prevent a solid-waste incinerator 
from being located in South Central, Los Angeles, a low-income community of colour, 
‘the issue was not deemed adequately environmental’ by local environmental groups.71 
Activists were particularly vocal in criticising mainstream environmental groups for being 
reluctant to address issues of equity and social justice within the context of the 
environment.72 The events in Warren County transformed environmental thinking by 
creating a focal point around which to consider the environment, not only as an 
ecological subject, but also a central issue in human justice. 
 
2.5 ‘Environmental justice’ as human dignity for everyone 
 
Historically, human dignity is a critical theme running through the organisation of USA 
anti-racism activist groups in addressing inequalities in the political, economic, and 
social spheres, and in aiming for full enjoyment of inherent, inalienable, and universal 
rights by all.73 The EJM, like its forerunner the Civil Rights Movement, championed the 
recognition of human dignity as that which accrues to every human being at birth – 
irrespective of colour, birth, or origin. Every person is, therefore, entitled to a life free of 
discrimination, and deserves respect and to live in humane conditions.74 
 
In the USA, environmental justice imposes a duty on the government to make conscious 
decisions to eliminate programs and policies that either degrade the dignity of or impact 
severely on vulnerable communities.75 Environmental justice in the USA is the converse 
of environmental racism;76 it calls for ‘fair play’, impartiality and egalitarian decision-
                                                          
71
Di Chiro “Nature as Community” 299. 
72
Alston We Speak for Ourselves 3. 
73
McCrudden (2008)19/4 European Journal of International Law  663. 
74
Klug  & Wildbore “Equality, Dignity and Discrimination under Human Rights Law: selected cases”.  
available at http://www.lse.ac.uk/humanRights/aboutUs/articlesAndTranscripts/Runnymede_article.pdf 
(date of use: 4 February 2017). 
75
American Civil Liberties Union “Promoting Opportunity and Racial Equality in America: A Guide for 
Federal, State and Local Governments” available at https://www.aclu.org/other/promoting-opportunity-
and-racial-equality-america (date of use: 4 February 2017). 
76
Lazarus (1992) 87 Northwestern University LR 790. 
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making procedures that promote an ‘all-inclusive and healthy community’.77 It entails the 
enjoyment of the highest attainable standard of life and social development for every 
human being without distinction as to race, religion, political belief, and economic or 
social condition.78 
 
2.6 Underpinning human wellbeing: ‘Principles of environmental justice' 
 
Probably one of the most significant expositions of the meaning of environmental justice 
was produced by the First National People of Environmental Leadership Summit 
convened in Washington DC in 1991.The summit delegates adopted seventeen 
‘Principles of Environmental Justice’.79 
 
These principles added a further dimension to the environmental justice discourse by 
highlighting a number of key issues which had, till then, not received much attention 
save for the disproportionate distribution of environmental risks. The principles brought 
into clearer focus the inviolability and interconnection of fundamental human rights 
which emphasise the right of all human beings to enjoy a viable, quality, and dignified 
life.80 
From the principles, environmental scholars have attempted to distil definitions of the 
concept of environmental justice. For example, Kidd bases his definition on the 
‘principles of environmental justice’ and notes that: 
Environmental justice is about social transformation directed toward meeting human need and 
enhancing the quality of life – economic equality, health care, shelter, human rights, species 
preservation, and democracy – using resources sustainably. A central principle of environmental 
justice stresses equal access to natural resources and the right to clean air and water, adequate 
                                                          
77
Maiese “Justice versus Fairness” available at https://www.scribd.com/document/147723182/Principles-
of-Justice-and-Fairness (date of use: 4 February 2017). 
78
Gabr “Health Ethics, Equity and Human Dignity” available at http://humiliationstudies.org/ 
documents/GabrHealthEthics.pdf (date of use: 4 February 2016). 
79
Held on 24-27 October available at http://www.ejnet.org/ej/principles.pdf (date of use: 14 October 2016). 
80
Principle 10 states: “Environmental Justice considers governmental acts of environmental injustice a 
violation of international law, the Universal Declaration on Human Rights, and the United Nations 
Convention on Genocide”. See Universal Declaration of Human Rights GA res 217A (III) UN Doc.A/810 
(1948) at 71; Convention on the Prevention and Punishment of the Crime of Genocide GA res 260A (III) 
UNDoc.A/810 (1948) 78 UNTS 277 (1951). 
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health care, affordable shelter, and a safe workplace … Environmental problems therefore remain 
inseparable from other social injustices such as poverty, racism, sexism, unemployment, urban 
deterioration … .
81
 
 
Kidd observes that this definition ‘corresponds with [sic] the essence of the ‘Principles of 
Environmental Justice’ adopted by the First National People of Colour Environmental 
Leadership Summit’.82 
 
Apart from articulating the meaning of environmental justice, the summit highlighted the 
inter-relationship between these Principles of Environmental Justice and sustainable 
development and human rights. This shows a broad approach to the term ‘environment’ 
which integrates people and their day-to-day social problems such as inequality and 
discrimination, poor housing and governance, in their lived environment.83 For example, 
one of the contributions to the summit identified: 
 
For us, the issues of the environment do not stand alone by themselves. They are not narrowly 
defined. Our vision of the environment is woven into an overall framework of social, racial and 
economic justice...The environment for us, is where we live, work, and where we play...The 
environment affords us the platform to address the critical issues of our time; questions of 
...sustainable development, the futures of our cities, housing, land and sovereignty rights, self-
determination, and employment.
84
 
 
2.7 The new environmental justice roadmap: The initiatives of Presidents 
Clinton and Obama 
          
Environmental justice is taken seriously in the USA. In response to the escalating 
evidence of and serious concern over the disparate distribution of environmental 
consequences, in 1994 President Clinton issued an Executive Order85 requiring the 
redress of the disproportionate adverse environmental impacts on minority and low- 
                                                          
81
Kidd Environmental Law (2011) 302 quoting Hofrichter ‘Introduction’ in Hofrichter (ed) Toxic struggles: 
The theory and practice of environmental justice (1993) 4. 
82
Kidd Environmental Law 302 n 64. 
83
Soohoo, Albisa & Davis Bringing Human Rights Home 266. 
84
Ibid. 
85
Executive Order 12898 “Federal Actions to Address Environmental Justice in Minority Populations and 
Low-income Populations” 59 Fed Reg 7629 (1994) available at http://www.ejrc.cau.edu/execordr.html 
(date of use: 20 August 2015). 
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income populations within existing federal programs, activities, laws, and policies.86 The 
Order charges the US EPA with the task of developing guidelines and criteria for 
identifying disparate and adverse environmental effects on vulnerable populations. It is 
also mandated to coordinate federal agencies in the development of environmental- 
justice strategies for effective and consistent implementation of the Order. The 
Executive Order also encourages participation by the impacted populations in the 
various phases of assessing environmental impact, including: data gathering concerning 
and analysis of the problem; determining alternative measures to address the 
environmental impact; mitigation, where necessary, of the adverse environmental effect; 
and monitoring.87 
 
In advancing the federal responsibilities and commitments outlined in the 1994 
Executive Order, seventeen federal agencies88 signed a memorandum of understanding 
on 4 August 2011 – the Environmental Justice Memorandum of Understanding89 – to 
control and address environmental harm affecting indigenous, low-income and minority 
communities, and to encourage vulnerable communities to participate in public 
processes designed to improve environmental health and wellbeing.90 The 
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Environmental Justice Memorandum of Understanding was one of the steps taken by 
President Obama’s administration to advance environmental justice concerns. 
Environmental justice in the USA incorporates a three-strand protection model. 
Distributive justice provides that all groups are given just consideration in the allocation 
of benefits and burdens. Participatory justice ensures that those who are affected by the 
outcome of a decision-making process are given an equal opportunity to be involved at 
every level in the process of arriving at a conclusion. Corrective justice entails that those 
who are unfavourably impacted are accorded reparation and redress – including the 
government seriously applying pro-active measures to rectify the problem.91 
 
2.8 After the Environmental Justice Movement: Lessons and relevance in 
 the international environmental law discourse 
 
The EJM played a significant role in highlighting the plight of vulnerable persons in the 
apportionment of environmental burdens and their disenfranchisement in development 
and participation in the decision-making process. It propelled their struggles for 
recognition, dignity, and equality to a critical level. Important lessons can be learnt from 
the Movement, especially from the ‘Principles of Environmental Justice’92 which call for 
action not only at the local, but also the global/international level in affirming equity and 
human rights of the poor and minorities to enjoy a life of opportunity, significance, and 
health.93 The Movement was successful in its call for the recognition that “environmental 
discrimination is unfair, unethical and immoral”.94 This form of ‘classism’ and abuse 
detracts from the tenets of sustainable development, an international principle that has 
today come to be appreciated as a foundational principle of environmental justice in its 
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concern for equity and meeting the needs of, in particular, the poor and minority 
groups.95 
A major strength of the EJM was its focus on communities which exceeds the ambit of 
most international instruments where the emphasis generally falls on the role of 
states.96 The Movement was key in radically shifting the attention from the natural 
environment to people – specifically communities at grass-root level.97 The Movement 
also sought to show that environmental protection and planning should happen by 
actively taking into account the social, political, and economic realities of communities.98 
Conversation on environmental justice today takes place on both the national and 
international levels. In relation to developing countries, Falk categorically states that the 
“character of environmental justice should be understood in relation to distributive 
inequities associated with race and class, as well as with respect to injustices visited on 
non-Western societies as a result of colonial and post-colonial practices”.99 Within the 
context of the principle of sustainable development, people’s social wellbeing and 
economic development are recognised as an integral, as opposed to an isolated, part of 
the process of environmental management, and is taking shape as an essential feature 
in the international environmental law debate.100 Moreover, the concept of 
environmental justice is gradually gaining momentum as a fundamental principle that 
incorporates a global discourse through the framework of international human rights 
instruments.101 
 
2.9 International environmental law and the development of relevant principles 
and concepts: Finding the place of environmental justice 
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International environmental law (IEL) exists to guide and promote the protection of the 
environment by regulating the behaviour of states and other actors through setting rules 
and standards.102 Over and above setting environmental standards, IEL has to deal with 
the complexities of setting priorities and providing viable solutions to global 
environmental problems within the context of competing state interests.103 It is possible 
to identify distinctive fundamental principles and concepts of IEL that have emerged 
during the four decades104 of its development. These include:105 
 
 sustainable development; 
 integration of environment and development; 
 inter-generational and intra-generational equity; 
 common heritage and common concern of humankind; 
 good neighbourliness; 
 cooperation; 
 polluter-pays principle; 
 precaution; 
 prevention; 
 common but differentiated responsibilities; 
 good governance; 
 the public trust doctrine; 
 human right to a decent environment; 
 environmental justice; 
 equitable utilisation and apportionment; 
 access and benefit-sharing regarding natural resources; 
 public participation and access to information and remedies; 
 transparency, and 
 prior information, consultation, and early warning. 
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The principles of IEL have developed piecemeal as ad hoc responses to environmental 
problems.106 In addition, certain norms have emerged from certain of the principles and 
certain unifying themes or concepts can be identified.107 The principles reflect the 
growth of IEL and its potential to influence present and future environmental concerns. 
Moreover, the principles assist in understanding specific approaches to and goals in 
environmental management, such as sustainable development. Sustainable 
development is regarded as the overarching goal and core objective of IEL in terms of 
which the principles can be interpreted.108 
 
Some writers attempt to classify these principles in two broad categories:109 
 
1) International environmental principles and concepts of substance. These include: 
sustainable development; a human right to a decent environment; responsibility 
for environmental damage; and the polluter-pays principle. 
  
2) International environmental principles and concepts of procedure. These include: 
access to information; public participation; and access to judicial proceedings. 
 
The substantive principles give content to sustainable development by defining the 
rights and obligations it implies. These principles are also referred to as material 
principles.110 Procedural IEL principles, on the other hand, are the machinery through 
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which the substantive principles can be achieved. The IEL principles of substance are, 
therefore, meaningless without the infrastructure or means by which they can be 
achieved.111 
There is perceptible growth in the development of IEL which is shifting the focus from 
the normative substantive principles to the procedural principles.112 The emerging IEL 
principles (see below) are the most recent in the field and constitute a significant body 
of procedural rights.113 This suggests a deliberate effort within IEL to place 
environmental norms at the cutting edge in increasing more effective implementation 
and enforcement.114 Koivuvora acknowledges the challenges in classifying the 
principles in substantive and procedural categories. Some of the principles cannot fall 
into only one category. For example, sustainable development and environmental 
justice, although material principles, also involve procedural elements if the principles 
are to be achievable. In addition, he explains that some principles cannot readily be 
classified as material or procedural, for example, the precautionary principle.115 
 
2.10 The emerging principles of international environmental law and 
environmental justice 
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Some principles of IEL are considered long-standing and renowned in the field. These 
include the principles of good neighbourliness, state responsibility or liability for 
environmental damage, and the common heritage of humankind.116 International 
environmental law has, however, also witnessed the emergence of several other 
relatively new principles or concepts which are increasingly influential in shaping the 
development of IEL. 
 
There appears to be general consensus among authors117 that certain principles are 
firmly rooted and accepted through their constant and repeated use in IEL and 
incorporation in international legal instruments, judgments in courts and tribunals, and 
their predominance in customary international law over the last 25 years. For instance, 
the principle of responsibility or liability for environmental damage has been reiterated 
many times118 since the Trail Smelter decision119 in 1941.120 
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Other IEL principles, however, have developed only recently and are in the process of 
gaining momentum and international acceptance.121 A good example is the principle of 
sustainable development recognised by the international community in 1992 which 
seeks to address damage done to the human and natural environments as a result of 
states’ developmental activities.122 Other recognised emerging principles include: the 
precautionary principle; the polluter-pays principle; the common heritage of mankind; 
common but differentiated responsibilities; global partnership; and intergenerational 
equity.123 
 
Environmental justice has been classified as an emerging principle of international 
environmental law in dealing with sustainable development challenges. It encapsulates 
concepts such as, inter alia: non-discrimination; the right to participation in 
environmental decision-making; the right of access to information; and the right of 
access to justice.124 Ebbesson and Okowa note that environmental justice is in varying 
degrees derived from various concepts and principles of IEL that seek to address 
sustainable development concerns within and between countries in the creation of 
formal legal redress mechanisms to ensure equitable sharing of benefits, participation, 
state responsibility, and accountability.125 
 
2.11 Legal nature of international law principles in general and environmental 
law principles in particular 
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The legal status (ie, their binding or non-binding effect on states) of international-law 
principles is an enduring and thorny issue among scholars and negotiators (usually 
state representatives in the international-law sphere).The way a principle is to apply in a 
given country, is fundamentally dependent on the facts and circumstances of the case 
in question, taking into account various factors such as the source or origin of the 
principle or concept, and its textual context including geographical region (as juridical 
effect changes from one jurisdiction to another).126 Based on these factors, international 
law is confronted with the challenge of determining whether or not a particular principle 
or concept in fact constitutes binding and enforceable international law.127 The degree 
of application of IEL principles is thus dependent on which of its concepts and principles 
is amenable to a concrete definition, and able to generate precise legal obligations 
capable of being included in legally binding instruments. If not, most international 
environmental principles and concepts are destined to remain in the realm of general 
guidelines or aspirational statements.128 International environmental law has been 
accused of excessive generality as regards the content of its principles and concepts, 
even those espoused in its major instruments.129 130 Some scholars argue for the 
development of a single, comprehensive treaty of environmental norms to provide clarity 
on the legal status of its various principles and concepts.131 A comprehensive 
environmental law instrument, it is anticipated, will help to consolidate the fragmented 
concepts of sustainable development in non-binding texts, for the more effective 
enforcement of international environmental law.132 The codified concepts and principles 
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can then be taken into account in judicial decisions, the negotiation of new instruments, 
and even in national law-making.133 To date, the European Union (EU) Convention 
known as the Aarhus Convention on Access to Information, Public Participation in 
Decision-Making and Access to Justice in Environmental Matters,134 is a good example 
of a comprehensive codification of environmental procedural principles.135 Its limited 
jurisdictional application notwithstanding, various non-EU countries have relied on its 
model of environmental procedural rights and applied these in their national 
Constitutions.136 
 
There is need for a comprehensive definition and formulation of international 
environmental-law principles and concepts and a strengthening of their legal status. 
Such a global formulation is critical for environmental justice in particular. West 
identifies with this urgency and reckons that: 
 
Important lessons are to be learnt from the Environmental Justice Movement: it has matured and 
internationalised the recognition that “environmental discrimination is unfair, unethical and 
immoral”
137
... a formulation of environmental justice can be manifested on a global scale, it can 
help to deal with problems of both environmental protection and social justice, but only if this 
formulation is clear, appropriate and amenable...If overarching values and institutions capable of 
enforcement at the international level are then needed in order to produce just distributions, then 
environmental justice must play a role here. However, to make any real sense of environmental 
justice, identification… beyond the state is needed.
138
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2.12  Conclusion 
 
In its emphasis on the wellbeing of the individual or groups of people, environmental 
justice in the USA clearly mirrors the prevailing human inequality intrinsic to society. 
Environmental justice as a concept is aimed at rectifying racism, classism, and other 
forms of intolerance and abuse which limit the enjoyment of social benefits to a sector of 
the population, and skew the unwanted burden of the negative effects of such benefits 
to the detriment of a defined ‘inferior’ (generally minority) group. This is a form of human 
exploitation which unjustly labels human worth as a ‘commodity value’, manifests in 
decisions as to who in society deserve to receive more humane treatment than others. 
Environmental justice offers a solution to this illegitimate and intolerable situation by 
providing that all persons are equally human and should (ideally) share proportionally in 
both the privileges and the risks in a broad communal life that promotes sustainable 
human development. The ‘justice’ embedded in environmental justice is the fair, moral, 
dignified, and impartial treatment of all persons regardless of colour, origin, economic 
status, and background. 
 
Environmental justice in the USA, therefore, defies a narrow interpretation of the term 
environment. It embraces the most comprehensive understanding of the concept 
‘environment’ and places ‘people’ centre stage. This broad view of the environment is 
intended to provide a pragmatic approach towards the day-to-day dealings and 
interactions of a modern society with the environment. Within such a context 
environmental justice reins in injustices. 
 
Important lessons can be drawn from the EJM in the USA in advocating the dignity and 
wellbeing of vulnerable persons. The movement has transformed environmental 
protection into part of a larger social justice movement that does not aim only at 
protecting nature, but also strives to achieve a more reasonable balance of 
environmental protection across human society around the world by taking the needs of 
the poor and marginalised sectors of society or community into account. The precise 
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scope and legal status of environmental justice as a binding international environmental 
law principle is subject to considerable uncertainty and dissent. This notwithstanding, 
the inextricable link between environmental degradation and deeper structural ills such 
as poverty, racism, and social injustice, is one identifiable thread in the global human 
rights discourse, which reinforces government accountability in fulfilling fundamental 
rights, and furthers an environmental justice debate within and between countries. The 
nature of environmental justice entails both material and procedural environmental 
principles. This includes, most notably, sustainable development as the overarching 
principle, but also encompasses a mix of other emerging environmental procedural 
norms. 
 
The following chapter considers the vital relationship between sustainable development 
and environmental justice. Sustainable development is the goal, agreed upon 
internationally, by which to improve human well-being and environmental management. 
Kenya has embraced the sustainable development principle in its new Constitution 
which creates a framework for environmental justice concerns, debate, policies, and 
legislation with greater articulation of human rights and equitable integration into 
environmental protection. 
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CHAPTER 3 
 
THE LINK BETWEEN SUSTAINABLE DEVELOPMENT AND ENVIRONMENTAL 
JUSTICE 
 
3.1 Introduction 
 
There is a clear link between sustainable development and environmental justice. Both 
share in the advancement of fundamental (human) rights such as human dignity, equity, 
social justice, and (human) development, with the defined goal of achieving a better 
quality of life for present and future generations. Underlying the two notions is the 
overriding need and urgency to meet the needs of poor and vulnerable persons. At the 
core of both sustainable development and environmental justice is the demand for a 
healthy environment, equitable economic growth, accessible and equal opportunities, 
and a decent standard of living. 
 
3.2 The sustainable development principle and its application in international 
environmental law 
 
Sustainable development is the international norm that generally guides international 
environmental law.139 Although sustainable development is also a relatively new 
principle, it has become commonplace in today’s global understanding of environmental 
law. The World Commission on Environment and Development (the Brundtland 
Commission) convened by the United Nations General Assembly in 1983,140 described 
sustainable development as ‘development that meets the needs of the present without 
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compromising the ability of future generations to meet their own needs’.141 Whereas 
development was earlier widely perceived solely as economic development, the award-
winning Brundtland Report142 brought value to the concerns for environmental 
protection, human development, equity, and social justice.143 In the late 1970s for 
example, it became a critical concern that benefits of development such as education, 
nutrition, health, sanitation, and employment did not necessarily ‘trickle down’ to those 
who needed them most.144 Moreover, within the wealthier countries of Europe, North 
America, and Japan, economic development had connotations of modernisation and 
industrialisation, but with relatively little (if any) concern for issues of environmental 
protection, human wellbeing, and equity. The Report introduced the concept of a ‘rights-
based approach’ to development, geared more towards meeting people’s basic needs 
in a healthy and sustainable environment.145 The Brundtland Report explains that 
sustainable development and human wellbeing are achieved when the ‘three pillars of 
sustainable development are incorporated together; economic development, social 
equity and environmental protection’.146 In re-affirming this interconnection, paragraph 6 
of the Copenhagen Declaration on Social Development, states:  
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We are deeply convinced that economic development, social development and environmental 
protection are interdependent and mutually reinforcing components of sustainable development, 
which is the framework for our efforts to achieve a higher quality of life for all people...
147
 
 
The meaning of sustainable development was also highlighted in the proceedings of the 
Seminar of the Organisation for Economic Co-operation and Development (OECD)148 
on Social and Environmental Interfaces. The report stresses:  
 
If the primary goals of environmentally sustainable development are freedom from poverty, secure 
livelihoods, good health and quality of life, then socially responsible development has to deal with 
such needs as food, basic housing, access to good water, health care (especially for children and 
older members of society), sanitation, education... .
149
 
 
Mainstream definitions of sustainable development reveal certain shared core 
characteristics. These include: integration of policies related to social justice, 
environmental protection, and economic development; the interests of future 
generations; and the involvement of the public through participation and transparency at 
all levels of decision-making.150 
 
Sustainable development encompasses a reading of human development which 
involves the notion of human evolution and progression towards a specific ‘ceiling’ 
through the improvement of human living conditions to the highest quality of life 
possible. ‘Development’ represents a growing trend towards meeting human needs and 
impacts on the selection of the most viable and effective strategy in realising 
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sustainable and human development.151 Progressive ‘development’ involves a 
consistent monitoring and protection of fundamental rights.152 Human development 
raises questions as to whether countries’ policies, laws, and economic life-styles are 
viable as regards the protection of the environment and favourable to human quality of 
life, and whether there is any reason to pass them on to the next generation.153 
 
3.3 A common global agenda towards sustainable development 
 
There can be little doubt that the world is on an unsustainable path.154 There is a 
growing global challenge to meeting human needs, especially those of the world’s poor, 
minority, and vulnerable persons. This is attributable to a number of factors including:  
exploitation and degradation of natural resources which leads to environmental 
problems, inter alia, increased resource consumption and depletion, carbon emission, 
and climate change, pollution, and natural disasters;155 inequalities within and between 
countries; and a wide range of global economic challenges, such as recession, all of 
which are problems that diminish the quality of human life.156 All these universal 
challenges place poor and vulnerable communities at risk of becoming more and more 
underprivileged. In recognition of this reality, at the beginning of 2012, Jacob Zuma and 
Tarja Halonen, the presidents of South Africa and Finland respectively, were tasked by 
the United Nations with the responsibility of working with a panel of a number of the 
world’s prominent leaders, to bring issues relating to ‘sustainable development’ into the 
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economic discourse of countries.157 In their response, ‘Seizing sustainable 
development’, the panel’s report articulates the integration of economic, social justice 
and environmental concerns. The report argues for the eradication of poverty, reduction 
in inequality, and making economic growth all-inclusive so as to benefit vulnerable 
communities in particular. It also points to the urgency of action to combat climate 
change and preserve earth’s life-support systems for future generations. The report also 
affirms that economic development, environmental protection, and social equity should 
be addressed simultaneously.158 This is exactly what the Brundtland Commission which 
popularised the concept of sustainable development more than 30 years ago, 
recommended for enduring economic growth without endangering the environment by 
over-utilisation of natural resources and jeopardising people’s survival in the process.  
 
International environmental law is steeped in rules and provisions for promoting 
sustainable development. For instance, international instruments addressing natural 
environmental degradation highlight the social, political, and economic concerns 
encapsulated in sustainable development.159 The use of the principle of ‘sustainable 
development’ in international environmental law instruments enriches legal and policy 
dialogue, inter alia, by impressing upon states the need to modify their conduct and 
advance their accountability towards their people by improving quality of life in 
general.160 This transformation in environmental thinking, which incorporates the 
sustainable development principle, is also being entrenched in countries’ national 
agendas/policies. Sustainable development is an important tool in tackling issues such 
as poverty and marginalisation, unsustainable exploitation of natural resources, 
environmental degradation, poor governance, and socio-political instability. The 
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principle of sustainable development integrates the promotion of social equity, uplifts the 
quality of life by improving access to social services such as basic health care and 
education, and promotes respect for human rights and grass-root participation.161 
 
Sustainable development is also an overarching norm expressed in various key global 
policy frameworks, goals, and action plans.162 Among these is the Millennium 
Declaration of the United Nations which encapsulated the Millennium Development 
Goals (MDGs).163 164 
 
The Millennium Declaration refers to the principle of sustainable development and 
emphasises the value of equity and responsibility for vulnerable persons with the aim of 
halving the world’s poor population by 2015.165 Goal 7 of the Declaration articulates the 
                                                          
161
United Nations “Developing National Sustainable Development Strategies in Post- Conflict Countries” 
available at https://sustainabledevelopment.un.org/content/documents/guidancenotes.pdf (date of use: 6 
September 2017); UNESCO “Sustainable Development in the Least Developed Countries: Towards 
2030” available at http://unesdoc.unesco.org/images/0024/002448/244835E.pdf (date of use: 6 
September 2017); OECD “Organisation for  Good Practices in the National Sustainable Development  
Strategies of OECD Countries” available at https://www.oecd.org/greengrowth/36655769.pdf (date of use: 
6 September 2017). 
162
The focus of environmental principles and developmental paradigms is geared towards the principle of 
sustainable development, see Lang 1999) 3 UNYB 164; Government of Kenya “Kenya Vision 2030 
Globally competitive and prosperous Kenya” (2007) available at http://www.vision2030.go.ke/ (date of 
use: 17 February 2017). 
163
The Millennium Development Goals (MDGS) were adopted by the largest gathering of world leaders in 
history at the Millennium Summit in September 2000. They committed their nations to a partnership to 
reduce extreme poverty and global inequalities. The Goals constituted the world's time-bound and 
quantified targets for addressing extreme poverty, hunger, disease, lack of adequate shelter, and 
exclusion-while promoting equality, education, and environmental sustainability. The Goals primarily 
constitute basic human rights such as the right to health, education, shelter, and clean environment. See 
http://www.unmillenniumproject.org/goals/ (date of use: 24 August 2017). 
164
UNGA res 55/2, United Nations Millennium Declaration A/55/ l.2 18 September 2000.The eight 
Millennium Development Goals were signed by 189 countries during the United Nations Millennium 
Summit at the United Nations headquarters, New York. The goals were a formulation by thematic task 
teams of experts from around the world including: researchers and scientists; policymakers; 
representatives of NGOs; UN agencies; the World Bank and IMF; and the private sector. The Millennium 
Development Goals were mainly intended to facilitate development between developing countries. The 
goals were subject to deadlines set to improve the lives of people in the developing countries where 
unfortunately, the poorest people live. See http://www.unmillenniumproject.org/goals/ (date of use: 24 
August 2017). 
165
Goal 1 available at http://www.unmillenniumproject.org/goals/gti.htm#goal1 (date of use: 24 August 
2017). 
 
 
40 
 
integration of the ‘three pillars’ of sustainable development into country policies and 
programs.166 
 
The Millennium Development Goals 2015 Report167 (the Report) revealed that the 
achievement of global human wellbeing still lies far in the future. The Report indicates, 
for instance, that although there has been a remarkable decline in global poverty by 
more than half over recent years – from 1,9 billion in 1990 to 836 million in 2015 –  
some 800 million people are still living in abject poverty. The Report also shows that 
children from the poorest sectors of society are more than twice as likely to be stunted 
in their growth than those from the wealthiest countries, and also four times more likely 
not to be school-going. The Report further discloses, with reference to the environment, 
that environmental degradation and carbon-dioxide emissions have increased by over 
50 per cent since 1990, and that the water scarcity problem is projected to escalate. 
The findings in the Report present a grim picture, especially for the poorest and most 
vulnerable communities in the world. 
 
The abject failure to achieve the MDGs has been described as ‘serious, regrettable and 
deeply painful for people with low income’,168 and implicates players and stakeholders 
at both the global and local levels. The reasons for this failure include inadequate/poor 
conditions from the outset, weak governance institutions, as well as unfulfilled promises 
of development assistance to poorer nations by richer countries.169 Despite the deficit 
generally perceived in the achievement of the MDGs, there is nevertheless a 
widespread view among policy-makers that the MDGs have made significant inroads in 
improving human development through fighting poverty by directing a major global 
focus on the goals when it comes to policy debates and the planning of national 
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legislation.170 The United Nations hailed the MDGs as ‘the most successful anti-poverty 
movement in history’.171 172 The level of success of the MDGs has motivated countries 
(examples include Sweden, Australia, France, Malaysia, Japan, Gabon, Angola, and 
Nigeria) to continue with concerted international efforts to secure human wellbeing 
through working towards globally agreed action plans for realising sustainable 
development.173 
 
In response to the expiry of the MDGs (whose deadline came and went in 2015), world 
leaders called for a further set of goals with specific targets to succeed the MDGs as a 
new agenda for sustainable development by the year 2030. These goals are referred to 
as the ‘Sustainable Development Goals’ (SDGs).174 The seventeen goals have 169 
specifically defined targets, and call for a collaborative partnership forum of countries, 
aid agencies, both private and public, to unite in their implementation. The goals 
include: ending poverty and hunger;175 improving health and wellbeing;176 reducing 
                                                          
170
Ibid. See too Kassaye “Millennium Development Goals: Progress and Challenges” available at 
http://aigaforum.com/articles/Millennium_Development_Goals.pdf (date of use: 15 February 2017). 
171
United Nations “Were the Millennium Development Goals a Success?” available at 
http://www.wvi.org/united-nations-and-global-engagement/article/were-mdgs-success (date of use: 18 
February 2017). 
172
There have been pockets of success attributable to the Millennium Development Goals. Ghana and 
Ethiopia, among other countries, are good success stories. Although still off-track in the achievement of 
the other goals, significant progress has been observed with, for example, MDG 3 ̶ensuring gender 
equality and empowering women – and MDG 5  ̶ improving maternal health. See 
http://www.et.undp.org/content/ethiopia/en/home/library/mdg/EthiopiaMDG2014.html (date of use: 29 
August 2017); http://www.gh.undp.org/content/ghana/en/home/library/poverty/2015-ghana-millennium-
development-goals-report.htm (date of use: 27 August 2017) in improving human conditions of life. 
Ghana made commendable progress towards halving its poverty level, and Ethiopia’s school enrolment 
has increased at the considerable rate of 500 per cent since 1994. Common to both examples has been 
the sustained commitment of each government to reform the respective sectors. For example, Ghana has 
revamped its agriculture sector and economy; while Ethiopia worked towards devolving government to 
districts to eliminate regional inequalities and ensure greater access to education as a major weapon in 
attacking poverty. The success stories of these countries is fundamental in assisting other developing 
countries to develop policies and build structures in support of sustainable development. See 
http://www.irinnews.org/report/90498/ethiopia-ghana-mdg-success-stories (date of use 18 February 
2017). 
173
Available at 
https://www.weforum.org/agenda/2017/03/countries-achieving-un-sustainable-development- goals- 
fastest (date of use: 21 November 2017).  
174
Officially known as “Transforming our world: The 2030 Agenda for Sustainable Development”. The 
goals are contained in para 54 of the UN res A/RES/70/1 of 25 September 2015 available at 
https://sustainabledevelopment.un.org/content/documents/21252030%20Agenda%20for%20Sustainable
%20Development%20web.pdf (date of use: 17 February 2017). 
175
Ibid goal 1 and 2 respectively. 
 
 
42 
 
inequalities within and among countries;177 and promoting peace, justice, and stronger 
institutions which can ensure equal opportunities, reduce inequality, eliminate 
discriminatory laws, policies and practices; and promote equitable legislation and 
policies.178 As successors to and a consequence of the MDGs, the SDGs also embody 
a considerable number of targets relevant to environmental protection and aimed at 
promoting the sustainable management of: water resources and sanitation;179 
combating climate change and its impacts;180 and conservation and sustainable use of 
ecosystems.181 The SDGs are the new global agenda ‘plan of action’ which articulates 
that poverty (especially in its extreme forms) and denial of a life of dignity are currently 
the greatest global challenges. The SDGs emphasise that eradicating poverty in all its 
facets is indispensable to the achievement of sustainable development.182 The goals 
affirm the need to remove constraints (such as inequalities within and between 
countries, environmental degradation including devastating impacts of climate change 
and resource depletion, poverty and hunger, disease, lack of education and inhuman 
living conditions) faced by vulnerable people in accessing a humane quality of life.183 
The SDGs seek to build on the MDGs and complete their unfinished business.184 In so 
doing they are more comprehensive, far-reaching, and transformative goals and targets 
to advance sustainable development in its ‘three dimensions’ – economic, social, and 
environmental – in a balanced and integrated manner.185 
 
In the promotion of sustainable development and human wellbeing, the SDGs are 
dedicated to a ‘human-rights based approach’ in the realisation of the sustainable 
development goals by countries. The document is particularly emphatic about the 
integration of human rights as a requirement for achieving sustainable development, 
and also recognises that human rights are ‘integrated and indivisible’ and balance the 
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three dimensions of sustainable development.186 The SDGs, in elaborating on the 
MDGs, embrace a bottom-up approach to human wellbeing and reaffirm the paradigm 
of sustainability as a basis from which the world can achieve the competing goals of 
economic growth, environmental sustainability and protection, as well as human 
development simultaneously.187 
 
3.4 The relationship between sustainable development and the concept of 
environmental justice 
 
Environmental justice and sustainable development are interrelated concepts.188 
Environmental justice is a concept that, in general, advocates equity, social justice, 
human dignity, fair treatment, and meaningful involvement for all people regardless of 
race, colour, national origin, or income with respect to the development, implementation, 
and enforcement of environmental laws, regulations, and policies. To achieve 
environmental justice, states must include measures in their national laws, policies, and 
practices that give due regard to the following principles:189 
 
 A disproportionate burden to protect the environment should not be borne by any 
particular group, and specifically not by vulnerable populations. 
 The benefits of both the natural (such as clean air) and social (such as services and 
amenities) environment should be equally accessible to all. 
 There should be transparency and the opportunity for meaningful public participation in 
decision-making for all. 
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 Everyone should have access to effective remedies for violations of environmental 
rights, irrespective of political or economic background. 
 Environmental protection to sustain human health and well-being and ecosystem 
equilibrium should be achieved and maintained. 
 
The sustainable development principle involves maintaining a delicate balance between 
the duty/obligation of states to improve human wellbeing through the advancement of 
economic development, on the one hand, whilst maintaining peoples’ right to a safe 
environment by preserving natural resources and ecosystems for both present and 
future generations, on the other hand. At the core of sustainable development is the 
urgency to meet human needs – the needs of poor and vulnerable populations must 
receive specific attention. 
 
Sustainable development, like environmental justice, involves focusing on real-life 
conditions faced by individuals and communities both at present and potentially in the 
future. It involves addressing negative impacts of policy decisions by states.190 As with 
environmental justice concerns, sustainable development ensures that policy choices 
not only achieve equitable results in the short term, but also do not cause or perpetuate 
injustice in the long term.191 Again, achieving sustainable development requires a 
transparent decision-making processes and meaningful public participation, as does 
environmental justice.192 
 
Both environmental justice and sustainable development confront and rein in injustices 
such as sexism, racism, classism, and poor governance which may also trigger the 
inequitable distribution of environmental benefits. Extension of the benefits of 
development to all people, especially the most vulnerable, is a deep-seated and 
entrenched aim in both sustainable development and environmental justice.193 Also in 
both, human rights protection lies at the core of environmental protection in which 
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‘environment’ is given more than a purely ecological interpretation.194 Sustainable 
development and environmental justice are compatible precepts. While sustainable 
development is the overarching framework for improving the quality of life, 
environmental justice can be seen as an integral component of sustainable 
development. The achievement of environmental justice is thus a fundamental 
prerequisite for the full realisation of sustainable development.195 The close relationship 
between sustainable development and environmental justice is further reinforced by the 
‘universality, indivisibility and interdependency’ of all human rights,196 which re-affirm 
‘the dignity and worth of the human person’.197 Developing rights-based approaches to 
environmental protection has been recognised as the ‘first steps’ in promoting 
sustainable development and human wellbeing.198 The human rights link between 
sustainable development and environmental justice is gaining recognition in 
international environmental law. For instance, the United Nations’ 2030 Agenda for 
Sustainable Development199 affirms: 
 
We envisage a world of universal respect for human rights and human dignity, the rule of 
law, justice, equality and non-discrimination; of respect for race, ethnicity and cultural 
diversity; and of equal opportunity permitting the full realization of human potential and 
contributing to shared prosperity…A just, equitable, tolerant, open and socially inclusive 
world in which the needs of the most vulnerable are met…A world in which use of all 
natural resources -from air to land, from rivers, lakes and aquifers to oceans and seas - 
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are sustainable. One in which democracy, good governance and the rule of law as well as 
an enabling environment at national and international levels, are essential for sustainable 
development, including… social development, environmental protection and the 
eradication of poverty and hunger…  
 
 
The universality of human rights also reinforces the conclusion that environmental 
justice needs to be a universal concept. The link between human rights and the 
environment has been gaining international support over the last decade, and is 
contributing to the global recognition of the equally significant emerging international 
relationship between sustainable development and environmental justice.200 
 
3.5 Conclusion 
 
There appears to be a movement in international environmental law (IEL) towards an 
appreciation and understanding of the innate relationship between sustainable 
development and environmental justice. Both sustainable development and 
environmental justice intersect at the point of human rights protection. They both 
underscore that inherent human dignity requires the full enjoyment of all rights. 
 
The realisation of full human potential includes removing constraints such as 
inequalities that inhibit human development which also envisages the enjoyment of the 
right to a healthy environment. The universality and indivisibility of human rights 
demands that environmental justice defies a mere narrow geographical application or 
relevance. Environmental justice is essential in the realisation of actual sustainable 
development at the local, national and international levels in promoting human 
wellbeing. 
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The following chapter examines the historical background to environmental injustices in 
Kenya. The chapter is presented in three main parts: the pre-colonial period; the 
colonial period; and post-colonial. 
 
The pre-colonial period addresses African traditional society in pre-colonial Kenya. It 
shows how the pre-colonial values promoted a cohesive and equitable society. 
Colonisation brought with it inequalities that led to environmental injustice through 
environmental degradation, human rights exploitation, and inequitable economic 
development that benefited only the minority population. Environmentally unjust 
policies, laws, and practices persisted after independence in 1963. These continued 
through the post-colonial period and resulted in indiscriminate impact on the protection 
of the right to a clean environment, access to decent living conditions such as proper 
housing, and social amenities such as education. The post-colonial period also 
addresses international environmental injustices committed by rich and powerful 
countries against Kenya as a developing country. 
 
The post-colonial period pre-2010 is characterised by an important phase of in-depth 
political and legal reform geared towards human rights protection, environmental 
sustainability activism, and human development concerns that triggered the birth of the 
new Constitution of Kenya which firmly entrenches the principle of sustainable 
development and creates a fundamental legal basis for the application of environmental 
justice. 
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CHAPTER 4  
 
ENVIRONMENTAL INJUSTICES IN KENYA DURING THE COLONIAL AND POST-
COLONIAL ERAS AS BACKGROUND TO AN UNDERSTANDING OF 
‘ENVIRONMENTAL JUSTICE’ IN KENYA 
 
 
4.0 Introduction 
 
This chapter examines the origin, nature and scope of environmental injustice in Kenya 
and how it evolved within the social, political and legal contexts during the colonial and 
post-colonial periods. (I classify the ‘post-colonial period’ as the phase pre-dating the 
2010 Constitution.) I submit that a proper understanding of the injustices Kenyans 
suffered during the colonial and post-colonial periods, in particular, will contribute 
greatly to both the need and urgency of understanding and recognising ‘environmental 
justice’ in the country. A consideration of environmental injustices also provides the 
background against which the dynamics of the relationship between cause and effect in 
the overall evolution of the injustices in the country can be closely analysed to provide 
viable solutions for promoting sustainable development  ̶  an element of ‘environmental 
justice’ as explained above.201 
 
The section dealing with the post-colonial era incudes a discussion of environmental 
injustices in Kenya as a vulnerable and developing country, from an international 
perspective. This discussion arises as a result of the inequitable global relationship 
between powerful (industrialised) countries, and Third World (developing) countries. 
 
This chapter further addresses what I term ‘The pre-colonial era’ as an example of 
‘broad-based and ideal environmental justice’, in contradistinction to the subsequent 
colonial and post-colonial eras. The latter two eras illustrate the environmental injustices 
Kenya suffered and which make the recognition of environmental justice a necessity for 
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the country on various levels – from the protection of the environment as such, to proper 
adherence to human rights. 
 
4.1 A brief outline of Kenya’s geography and ethnography 
 
Before embarking on a discussion of the various phases during which environmental 
injustices manifested, and a discussion of the pre-colonial era as an illustration of true, if 
perhaps idealistic, environmental justice, it is apposite briefly to outline Kenya’s 
geography and ethnography. Kenya is a country in East Africa that lies on the Equator. 
It is bordered by the Indian Ocean to the south-east, and five other East African 
countries: Tanzania, Uganda, Ethiopia, Somalia, and South Sudan.202 
 
The country has a diverse population comprising 43 ethnic groups. Bantu-speaking 
people who form the largest ethnic group belong to the various Bantu sub-groups. 
Some of the prominent Bantu groups in Kenya include: the Kikuyu (who form the largest 
ethnic population in Kenya); the Kamba; the Luhya; the Kisii; the Meru; the Embu; the 
Mijikenda; and the Swahili (the Swahili people and their language stem from the 
Mijikenda peoples intermarrying with Arab and Persian immigrants in East Africa). The 
Swahili Bantu language and English are Kenya’s official languages. Most Bantu-
speaking ethnic groups are farmers. It is trite that Bantu-speaking groups exist across 
Africa. Some of the main examples of Bantu in Africa include: the Zulu; the Fang; the 
Shona; the Tswana; the Herero; the Congolese; et cetera. Linguistic similarities exist 
between Bantu languages with certain shared characteristics in structure, grammar and 
key words. 
 
The Nilotic are the second-most populous of Kenya’s peoples. The most prominent of 
these groups include the Luo, Maasai, the Samburu, the Turkana, and the Kalenjin. 
Most Nilotic people in Kenya are herdsmen.203 
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Cushitic peoples form the smallest ethnic population in Kenya. They speak Afro-Asiatic 
languages, and originally came from neighbouring Ethiopia and Somalia. The Cushites 
are concentrated in the North-Eastern Province of Kenya which borders on Somalia.204  
Indians, Arabs and Europeans also form part of the racial groupings in Kenya.205 
 
4.2 The pre-colonial era as an example of broad-based and ideal 
‘environmental justice’ 
 
Here I explore traditional African civilisation which is an integral part of Kenya’s 
heritage. It depicts a mastery of early Kenyan traditional society in protecting nature 
within an   holistic conceptualisation of sustainable development and its ability to ensure 
survival for future generations.206 It also demonstrates African traditional society’s 
‘Ubuntu’ values of equity which exemplified environmental justice precepts protected in 
traditional African civilisation. 
 
4.2.1 The Ubuntu African philosophy and its environmental justice notions 
 
Traditional African civilisation was reinforced by a human-centric ethic oriented towards 
human wellbeing.207 The philosophy of Ubuntu is deeply entrenched in traditional 
                                                                                                                                                                                           
09.pdf (date of use: 10 March 2017); Okoth & Ndaloh Social Studies 60-1; Mwakikagile Identity of a 
Nation 99-102; and Wandibba  et al Social Studies 45-7. 
204
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African civilisation.208 Ubuntu conceptualises common humanity, the interconnection of 
humankind, and the responsibility of one to another which flows from that connection.209 
Battle notes that Ubuntu reflects the strong interdependence and equality of human 
beings: 
 
We say a person is a person through other persons. We don’t come fully formed into the 
world…We need other human beings in order to be human. We are made for togetherness, we are 
made for family, for fellowship, (for community) to exist in a tender network of interdependence.
210
 
 
Ubuntu manifests in various forms within different African cultures and languages 
always, however, retaining its core meaning.211 Environmental justice objectives emerge 
strongly in the underpinning principles of Ubuntu which, as Malunga observes, 
include:212 
 
 sharing and collective ownership of opportunities, responsibilities and challenges; 
 the importance of people and relationships over things; 
 participatory decision making; and 
 accountable leadership. 
 
Traditional African society functioned on the ethic of open and fair distribution where 
everyone had access to the resources and goods of the community.213 This 
conceptualisation was the foundation of environmental justice values in equitable 
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apportionment of a community’s social and economic goods as well as its burdens. 
Decisions in the community were made either by the chief and his or her council of 
elders, or directly by the community itself in the form of a general assembly to ensure 
greater consensus.214 In describing the profound democratic decision-making process 
that fortified environmental justice attributes in the traditional African setting, Mandela 
notes: 
 
Everyone who wanted to speak could do so. It was democracy in its purest sense. There may have 
been a hierarchy of importance amongst the speakers, but everyone was heard ... Only at the end 
of the meeting as the sun was setting would the regent speak. His purpose was to sum up what 
had been said and form some consensus among the diverse opinions. But no conclusion was 
forced on those who disagreed.
215
 
 
4.2.2 Sustainable environmental protection in traditional African society  
 
Traditional African society enjoyed an intimate bond with nature and bestowed on it 
honorary titles such as ‘mother’, ‘provider’ and ‘sustainer of human life’.216 Humans had 
a stewardship function in the universe and were accountable to their ancestors for its 
proper management.217 This ensured that the environment was protected and 
maintained for future generations – a principle exemplified in modern-day sustainable 
development.218 Environmental justice is well illustrated in the ownership and 
management of land by the pre-colonial communities.219 In describing the situation of 
environmental justice in land ownership and fair distribution in traditional African 
societies, Emegara notes: 
 
Everyone’s dignity was respected and ensured. The farmlands were fairly distributed and no one 
person or selected individuals could own more than their entitled portion. Thus oppression of the 
downtrodden was checked. In fact there were no downtrodden. Is it any wonder, then, that hunger 
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was not a known issue before colonisation and the modern age of capitalism and unjust economic 
systems?
220
 
 
Tools developed for farming were those that could cause the least harm to the 
environment. They were incapable of cutting down big trees, clearing large tracts of 
land, or heavy turning of the soil.221 Farming methods practised were aimed at allowing 
rejuvenation and regeneration of the land.222 All these mechanisms were intended to 
keep land in good condition for present and future generations; an important element 
recognised in the sustainable development principle.223 Farming only took place on the 
edges of forests with the indiscriminate felling of trees and other vegetation forbidden 
and transgressors fined.224 This allowed longstanding conservation and sustainable use 
of the environment based on minimal interference from human activity.225 Certain trees 
and plant species were regarded as sacred, or as totems, or were associated with bad 
omens.226 They were for this reason protected.227 Certain birds were honoured as 
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symbols representing certain clans. They were therefore not hunted for food – for 
example, the pigeon which is considered a clan symbol for some Banyala clans in 
Western Kenya.228 
 
Against the backdrop of these examples of ‘environmental justice’ as they manifested in 
pre-colonial times, what follows is a discussion of some of the laws and policies 
introduced by the colonial powers which undermined the ideal of environmental justice. 
Not only did they result in the disintegration of the African traditional institutions, they 
also promoted environmental exploitation, human rights abuses, and environmental 
injustices. These had a devastating and lasting impact on sustainable development in 
Kenya. 
 
4.2.3 Conclusion: The antithesis of environmental injustice – environmental justice in 
pre-colonial times  
 
Traditional human societies and their environment were symbiotic and interdependent. 
The indigenous law systems reflected a traditional philosophy grounded on principles of 
reverence for and the protection of nature, human dignity, and responsibility for future 
generations. These promoted the values of sanctity of life, the common good, and 
equity which are firmly entrenched in the modern-day principle of environmental justice 
and the overarching goal of sustainable development. Human dignity was exemplified 
by a ‘humanity of conscience’ which created the foundation for the equitable distribution 
of natural and social goods to all. The interplay between a diversified legal structure of 
traditions, beliefs, and norms, and a dynamic value-based system, fortified equilibrium 
with nature, social justice, and economic development within the civilisations. 
 
4.3 Environmental injustices in Kenya during the colonial era 
 
4.3.1 General remarks 
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The introduction of colonialism in Kenya plunged traditional African institutions, 
customs, and traditions into crisis. Colonisation had a significant environmental, 
economic, political, and social impact on the indigenous societies of Africa.229 Among 
the negative legacies colonialism brought to Kenya are: inequitable policies and laws 
governing land distribution; inequality in occupational opportunities, housing, and 
settlement (as demonstrated in regionally and racially-split development as regards 
living conditions, social services, and human development); unequal regional 
development and disproportionality which resulted in environmental degradation and 
mismanagement – disproportionate in the lack of regard shown for local populations in 
enacting nature conservation rules for national parks and forest reserves. These 
legacies resulted in deep-rooted misaligned social structures which post-independence 
governments have struggled to realign.230 
 
4.3.2 Examples of environmental degradation and inequitable land-distribution policies 
 
Deforestation and over-exploitation of natural resources for economic benefit have been 
documented to have accelerated acutely during the colonial era and continued as a 
critical challenge even after independence.231 Colonialism introduced widespread 
ecological imbalances due to the exploitation of land for cash-crop agriculture and of 
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raw materials such as timber.232 Environmental degradation in those times resulted in 
the negative effects of desertification, soil infertility, drought, and the disappearance of 
important water resources which continue to impact negatively to this day.233 
Land segregation in Kenya was introduced by the Native Lands Trust Ordinance of 
1930 which designated specific areas for Africans, but with the British government 
retaining power to appropriate such land for the benefit of and use by non-Africans. The 
highland areas – commonly referred to as the ‘White Highlands’ – which allow both 
tropical and temperate agriculture, were allocated to the British settlers.234 Indigenous 
communities were relocated to reserve ‘compressions’ with risks to human survival such 
as arid and marginal land.235 The reserves struggled to sustain the burgeoning 
populations under increasing threat of disease, malnutrition, poverty and even resource-
based conflict.236 237  
 
At the time of independence in 1963 a total of 7.5 million acres (3 million hectares), 
equivalent to half of the agricultural land in Kenya, had been appropriated.238 Individual 
farmers such as Lord Delamere239 are reported to have acquired as much as one million 
acres (400 000 hectares).240 Lord Delamare is renowned for fighting for British 
supremacy in Kenya and particularly notorious for proclaiming that Kenya was a ‘White 
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man’s country’.241 The legacy of inequitable land distribution remains a thorny and 
emotive issue in Kenya.242 At independence, Kenya already had one of the most 
skewed patterns of land distribution in the world, comparable only to Brazil, South 
Africa, Zimbabwe and Namibia where the crisis of legitimacy of the land titling system 
and security of tenure would be appropriate to address.243 
 
4.3.3 Regionally and racially split development: Opportunities, living conditions, social 
services, and human development 
 
The construction of the Kenya-Uganda Railway resulted in the growth of Nairobi as the 
commercial and business hub of the then British East Africa Protectorate, later renamed 
Kenya. In 1907, Nairobi, which was already developing into an urban, racially-
segregated town with a predominantly European and Indian (Asian) population, the 
latter being mainly labourers employed on the construction of the railway line. There 
was virtually no African settlement in Nairobi city.244 
 
Racial segregation was a colonial practice that persisted as late as the early 1960s and 
dictated settlement patterns which still exist today.245 Affluent areas within Nairobi, such 
as Muthaiga, Upper Parklands, Westlands, Loresho, Kileleshwa and Kilimani, began as 
exclusive (and exclusively) European enclaves. The Indians (Asians), unemployed after 
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completion of the railway, also established their own residential areas which consisted 
mainly of shops which also served as living quarters, near the railway line. These areas 
later came to be termed the ‘Indian Bazaar’. While Europeans and Asians lived in the 
western suburbs of Nairobi with access to better social services, the few Africans 
employed by the Kenya-Uganda Railways, had inferior housing or lived in ‘shantytowns’ 
in the eastern part of Nairobi.246 
 
The inequitable colonial settlement pattern is still reflected today with a partly racial and 
income classification. For instance, those – including Africans, Europeans and Asians – 
who live in the western suburbs of Nairobi are generally the more affluent. The 
settlement is generally typified by large houses, gardens, and paddocks.247 An 
overwhelming number of lower and middle-income people settle, in the main, in eastern 
Nairobi with its dense spatial housing.248 The access to services is significantly 
disparate in the two settlements.249 
 
At the time of colonisation, social amenities such as education, health facilities, water 
supply and sanitation were also unequal for the different racial groups and regions in 
Kenya. Colonial rulers used social services as an important instrument of discrimination 
and exclusion. For instance, in the education sub-sector, greater focus was placed to 
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Europeans than on the indigenous people in terms of government expenditure, 
infrastructure, equipment, and personnel.250 
 
Current regional inequalities and marginalisation in Kenya have been strongly linked to 
the unequal development policies of the colonial administration which largely favoured 
the agriculturally productive areas. Cooksey, Court and Makau, attribute current 
problems of regional inequality in Kenya to the unbalanced economic patterns of 
colonial development.251 
 
Colonial segregation created a racially divided society in which Europeans and other 
colonial administrators, were at the top of the pyramid, Asians and Arabs occupied the 
second tier, while Africans lay on the bottom level.252 This resulted in the development 
for Europeans, Asians and Arabs in the higher sub-structures, and a concomitant lack of 
development for the native population on the bottom level. This was particularly 
important as regards limited political and employment opportunities.253 
 
4.3.4 Nature conservation rules without concern for local people: National parks and 
forest reserves 
 
‘Nature conservation’, as such, was unknown in pre-colonial African societies. African 
societies lived with nature in a symbiotic relationship.254 Nature conservation where 
nature is protected by being separated from local people is a foreign concept introduced 
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via Kenyan colonial laws as early as the 1900s.255 The colonisers laboured under the 
false perception that the indigenous communities exploited natural resources and had 
no regard for their conservation.256 
 
The establishment of national parks and game reserves by the colonial government 
through formally proclaiming certain areas as state-protected zones, was a colonial 
strategy to divorce native Africans from nature.257 These establishments had a 
devastating impact on African communities which depended on nature for survival. The 
Maasai people, for example, feel this impact to this day. 
 
Before the arrival of the British colonists, the pastoral Maasai could wander freely 
across the country with their cattle, sheep, and goats.258 However, with the advent of 
colonisation in the early 1900s, the 1930s and 1950s the Maasai were driven from their 
native lands and lost large tracts of land to the colonial government’s measures to 
conserve natural resources through the creation of wildlife sanctuaries. These include, 
most notably, the Masai Mara Game Reserve, the Amboseli Game Reserve, and the 
Nairobi National Park.259 This was done without the involvement and consideration of 
the Maasai people.260 The Maasai, in all these dealings, not only lost the best 
rangeland, but were also confined to dry areas where the threat of drought was (and still 
is) always imminent.261 
 
Upon gaining independence from the British in 1963, the post-independent 
governments continued to maintain pro-colonial measures through tourism development 
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and even applied wildlife conservation policies more stringently and severely. In 1989, 
for example, a ‘shoot to kill’ order was introduced against game poachers which 
culminated in the killing of over 100 poachers in the first two years. The policy was 
heavily criticised and condemned by human rights activists. Moreover, the world ban on 
trading in ivory instituted by the Convention on International Trade in Endangered 
Species of wild fauna and flora (CITES) which robbed poachers of their economic 
incentive to kill elephants led to the reversal of the policy by the Kenyan government in 
1993.262 
 
Today, the Maasai are faced with the problems of limited land on the one hand, and 
having to compete with wildlife for natural resources on the other. To date the Maasai 
are still waiting for the fulfilment of the many failed promises of compensation. The 
Maasai have consistently aired their grievances; notably before the Kenya Land 
Commission in 1932, at the second Kenya constitutional conference at Lancaster 
House, London in 1962, and at the Kenyan constitutional review discussions in 2004.263 
On 4 August 2004 – marking the hundredth anniversary of the first agreement signed in 
1904 with the British for land transfer– Maasai activists threatened to sue Britain for land 
injustices claiming that the agreement had expired and demanding restitution of their 
lands.264 
 
4.3.4.1 Forest conservation:  The Ogiek people ‘riddle’ 
 
The colonial government introduced policies to declare certain forests protected zones. 
Colonial conservationism was, and remains, controversial in that it was aimed at 
securing natural resources with long-term capitalist interests in mind, such as timber 
extraction and agricultural expansion. This has resulted in denying rural people a basic 
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livelihood.265 In particular, the Ogiek, as a forest-dwelling community, were the most 
severely victimised by the protection process. 
 
The Mau forest is the largest tropical forest in Kenya covering an area of 273,300 
hectares.266 The forest is also Kenya’s largest fresh water source. It serves as a water 
catchment area for several streams and twelve rivers west of the Rift Valley, making it a 
life support resource for millions of people in both Kenya and Tanzania. The rivers have 
the capacity to produce 518MW of hydro-electricity which contributes some half of 
Kenya’s total electricity production and generates huge revenue returns.267 The Mau is 
also home to a rich biodiversity of both flora and fauna. These include acacia, bamboo, 
the giant forest hog, buffalo, the Columbus monkey, yellow backed duiker, leopard, 
elephant, spotted-necked otter, and striped hyena.268 The forest is also the richest 
montane arifauna in Eastern Africa with 173 bird species.269 The colonial government 
gazetted the forest as a state protected area in 1932.270 In its protection efforts the 
colonial government failed to recognise the significance of the forest as the ancestral 
home to humans (the Ogiek people) who should have been afforded the necessary 
human dignity to live in their native environment. 
 
The Ogiek are a minority tribe in Kenya with a population of between only 10 000 and 
20 000 people.271 It is believed that the Ogiek community is among the earliest 
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immigrants to settle in Kenya.272 They live symbiotically with the forest and are 
commonly referred to as the ‘caretakers’ of the forest.273 They are the one of the few 
remaining hunter-gatherer peoples of East Africa.274 Their main economic activity is 
bee-keeping with the honey collected from the tall trees of the forest. The forest is the 
Ogiek’s livelihood and they have depended on it for wood, for fuel from the bamboo 
(tegat), for medicine from trees such as the bark of the sakawaita (Fagara macrophylla) 
and seet (Albizia gummifera) trees. Teget grass (Arundniaria alpina) hosts a fungus 
which is used to treat malaria. The forest also provides food in the form of nuts, roots 
and fruit.275 
 
In 1933, the Carter Land Commission undertook an enquiry into resolving the problem 
of inequitable land distribution and landlessness in Kenya.276 Despite the Ogiek’s efforts 
to retain their ancestral land, their efforts were rendered futile by the claim by the British 
that the Ogiek were not a distinct ethnic entity but mere ‘forest wanderers’.277 The 
Carter Commission’s recommendation was for the expulsion of the Ogiek from the 
forest. In endorsing the Mau forest protective measures the colonial government 
converted the forest into state property which foreshadowed the eviction of the forest 
dwellers and the complete dispossession of their lands. Between 1946 and 1956, the 
colonial authorities drove out the Ogiek from the Mau forest through Gazette Notice 117 
of 1960 barring unauthorised persons from entering the forest reserve.278 
 
The colonial legacy of controversial forest conservation continued in post- 
independence Kenya. An estimated 60 per cent of the forest cover has been destroyed 
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over the past two decades,279 raising a major socio-political question over the Mau 
forest.  
 
The Mau forest conservation is a critical issue that has attracted heated legal and 
political debate in Kenya. One of the prominent legal arguments surrounding the 
government’s protection efforts of the Mau forest, is the contravention of the 
fundamental rights of the Ogiek community – their right to life, to human dignity, and to 
social-economic rights – occasioned by their forcible eviction from the forest.280 The lack 
of regard for and participation of the Ogiek, and injustices they suffered, stemmed from 
a colonial conservation policy which was often geared towards ecological conservation 
but neglected human needs in the process.281 Today the Ogiek minority group fights for 
justice in claiming compensation and the right to equal treatment and recognition as a 
minority group.282 
 
4.3.5 Conclusion: The colonial era 
 
The colonial legacy includes regional disparities; economic inequalities; inequitable 
human development; and unequal living conditions. Colonialism also introduced 
inequitable environmental policies that did not pay due regard to human needs thereby 
exacerbating poverty, human rights abuses, and unsustainable development.  
 
In the next section I discuss post-colonial environmental injustices pre the 2010 
Constitution. I identify the perpetuation of inequitable policies and laws against a 
colonial backdrop which generated social injustice, environmental injustice, ecological 
disintegration, and the flouting of inalienable fundamental rights. 
 
4.4 Post-colonial environmental injustices perpetrated before the 2010 
Constitution 
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4.4.1 General remarks 
 
Colonial institutions found their way into the Kenyan independence Constitution and the 
legal structures of the state.283 Environmental decisions were often divorced from 
human justice.284 
 
Environmental injustices manifest in the post-colonial regime pre-2010 through the 
inequitable distribution of social amenities and through political oppression. The late 
Professor Wangari Maathai, an icon in the struggle for environmental justice and 
sustainable development in post-independence Kenya, challenged vices such as: poor 
governance; abuse of human rights as evidenced by the inequitable distribution of 
social benefits and burdens in Kenya; and exclusion from ecological decision-making. 
The cycle of civil instability in Kenya has been linked to marginalisation and social 
exclusion. The post-colonial period pre the 2010 Constitution is, nonetheless, also 
marked by an intensified struggle against issues such as environmental degradation 
and poor governance that prevent access to a life of dignity and human wellbeing for all 
Kenyans. 
 
In the paragraphs that follow I elaborate on a number of these inequalities and exactly 
how they manifest themselves. The discussion, therefore, provides an assessment of 
inequitable development and access to social amenities, as well as the disproportionate 
distribution of environmental burdens pre the 2010 Constitution, as a fundamental part 
of the environmental injustice discourse in Kenya. 
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My discussion includes an evaluation of just how significant Wangari Maathai’s 
contribution to the realisation of environmental justice in Kenya has been through her 
rallying cry to unite against environmental injustice. 
 
4.4.2 Inequitable distribution of social benefits and burdens in Kenya 
 
Kenya currently has a population of 48 million people.285 Non-African groups (Asian, 
European, and Arab) make up only one per cent of the overall population.286 Since 
independence, Kenyan society has been characterised by gross inequality. Research 
findings in 2004 presented an alarmingly disproportionate income distribution in the 
form of a pyramid.  Only one per cent of working Kenyans earned a salary exceeding 
100 000 Kenyan Shillings (approx 1 000 USD) and were, in the main, the economic, 
social and political elite. A small nine per cent fell within the middle class who earned an 
income of up to 100 000 Kenyan shillings; while an astounding 90 per cent earned 
between 0 and 15 000 Kenyan shillings (approx 150 USD). The latter group are largely 
workers and peasants in the poor urban and rural areas.287 This clearly bears out the 
claim that the majority of Kenyans were at that point living below the poverty line and, 
therefore, subject to social inequalities and injustices. 
 
Studies in 2008 revealed that half of the Kenyan population were living in abject 
poverty288 – the situation where a person earns low wages or is unemployed, has 
dilapidated (if any) housing, does not own property (such as land), and generally works 
on other household’s farms to earn some sort of living. These individuals clearly cannot 
afford basic services.289 
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4.4.2.1 Education 
 
Education is key to a nation’s socio-economic development in that it provides a 
fundamental base for human development and progress.290 Education also helps in 
preventing the inter-generational transmission of the poverty cycle by raising standards 
of living in society.291 
 
In Kenya, a study conducted in 2008 and 2009 revealed that although a majority of 
Kenyans had some basic education, only seventeen per cent of the population had 
received an education beyond the secondary level. This percentage comprised, in the 
main, people in townships and urban areas. On the other hand, a basic primary 
education was still not a reality for many Kenyans. For instance, 78 per cent of women, 
and nearly half of the men in the North Eastern Province of Kenya (one of the poorest 
and least developed regions) were illiterate.292 Moreover, children with special 
education needs had never enjoyed full or equal enjoyment of the right to education 
when compared to other children.293 
 
Inequitable education in Kenya is a critical environmental-injustice issue that needs to 
be addressed in that it is a fundamental element in sustainable development. Acute 
disparities in quality of education can generate vast disparities in standards of living 
among people. 
 
4.4.2.2 Healthcare 
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The right to healthcare services is inextricably linked to human wellbeing. A healthy 
population is a requirement for the achievement of sustainable development.294 Quality 
healthcare is a catalyst for a productive country.295 Healthcare services have generally 
not been accessible to the poorest in Kenya. For instance, studies show that the North 
Eastern Province of Kenya has registered the least number of health facilities while 
having the highest population per healthcare unit. In 2009, for example, there were 
some 14 000 persons per health facility in the North Eastern Province, compared to 
Nairobi which had about 5 000 persons per healthcare facility.296 Inequitable 
development in healthcare can be seen in the disproportional concentration of medical 
staff in some regions compared to others. For instance, whereas the Central Province 
had a total of 190 doctors and a doctor-patient ratio of 1:20, the North Eastern Province 
had only nine doctors with a ratio of 1:120.297 
 
A study conducted in 2009 revealed that one in every nineteen child born in Kenya died 
before its first birthday, while one in every fourteen did not survive to the age of five.298 
Among the contributing factors to child mortality are poverty, low quality of health 
services, and poor access to healthcare facilities.299 
 
4.4.2.3 Water and sanitation 
 
Water access has been far from realised in urban slums and rural areas so revealing a 
scenario of environmental injustice. For instance, in 2004 the proportion of 
households with piped water in houses in urban areas was some five times that in 
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rural areas – 19,2 per cent and 3,8 per cent respectively.300 In Nairobi, the capital city, 
where the water could be expected to be more equitably distributed than other regions 
in the country, it is the rich who have benefited most. For instance, in 2006, high-income 
settlements which represent barely more than ten per cent of Nairobi’s population, 
consumed 30 per cent of water for domestic purposes. By contrast, among low-income 
groups which represent 64 per cent of the city’s population, only 35 per cent was 
consumed.301 
 
Since the enactment of the Water Act of 2002 there has been the need for constant 
policy revisions and restructuring of administrative and institutional roles to improve 
quality service provision and enable access of clean water and sanitation for many poor 
Kenyans who suffer social exclusion.302 
 
4.4.2.4 Settlement and housing 
 
Settlement and housing patterns in Kenya have to a great extent also defined 
how social benefits and environmental risks are allocated within the society. 
An ‘apartheid’ policy governed housing and settlement during colonisation.303 This 
colonial characteristic has had an impact on planning, settlement, and the development 
of urban areas in post-independence Kenya. For example, in Nairobi a good number of 
Europeans and few affluent Africans live in the former well-known, expatriate, low-
density residential areas such as Woodely, Sclaters, Kileleshwa, Kilimani, Lavington, 
Bernard, and Thomson. The averagely populated areas such as Parklands and Nairobi 
South are inhabited by a good number of the Asian community. Most Africans, on the 
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other hand, live in the densely populated areas of Nairobi. These include Shauri Moyo, 
Kariobangi, Bahati, Dandora, Mathare Valley and are generally known as the 
‘Eastlands’.304 Over 60 per cent of the population of Nairobi is made up of Africans living 
in informal dwellings which occupy only five per cent of the city’s residential land. There 
are virtually no Europeans or Asian communities in these settlements.305 The 
distribution and quality of basic social services and infrastructure has also been grossly 
inequitable between all these residential areas, exposing a critical issue for 
environmental justice.306 
 
 
4.4.2.4.1 Crisis of informal settlements in Kenya 
 
Since independence, Kenya has been facing an increasing growth in informal 
settlements in her urban centres. Kenya’s annual informal settlements growth rate of 
five per cent is the highest in the world.307 And unlike cities in developed countries, 
Nairobi’s growth is not accompanied by equal socio-economic or environmental 
development such as an improvement in sanitation.308 Informal settlements have a long 
history in Nairobi dating from the colonial period when most Africans were barred from 
the city’s designated residential areas which were exclusively for Europeans and 
Asians. Africans who came to the city in search of work had to create informal 
residential settlements outside of the central business district.309 
 
                                                          
304
Olima “The Dynamics and Implications of Sustaining Urban Spatial Segregation in Kenya: experiences 
from Nairobi metropolis” paper delivered at the Lincoln Institute of Land Policy 26-28 July Cambridge 
2001 at 6-7 available at citeseerx.ist.psu.edu/viewdoc/summary?doi=10.1.1.501.5693 (date of use: 18 
February 2018).  
305
Oxfam “Urban Poverty and Vulnerability in Kenya” (2009) at 1 available at https://urban 
healthupdates.files.wordpress.com/2009/09/urban_poverty_and_vulnerability_in_kenya1.pdf (date of use: 
18 February 2018). 
306
Urban development is influenced by residential areas and the community living in them. By looking at a 
residential area, one is able to discern the city’s dynamics. See Bousquet Water and the Poor vi. 
307
Yarime & Mutisya “Understanding the Grassroots Dynamics of Slums in Nairobi: The Dilemma of 
Kibera Informal Settlements” (2011) available at http://www.tuengr.com/V02/197-213.pdf (date of use: 18 
February 2018). 
308
Ibid. 
309
Amnesty International “The Unseen Majority: Nairobi’s two million slum-dwellers” (2009) available at 
http://www.africafiles.org/article.asp?ID=21043 (date of use: 18 February 2018); see also the discussion 
of colonial history and the development of informal settlements in Kenya in this chapter. 
 
 
71 
 
Informal settlements in Kenya are characterised by high densities of up to 1 300 
inhabitants per hectare.310 For instance, the Kibera informal settlement – which first 
sprang up in 1912 – has in recent years had an estimated population of 950 000. The 
Mathare slum (started in 1963) has a population of more than 500 000 people, while the 
Korogocho slum (started in 1980s) is inhabited by an estimated 150 000 people. 
Mukuru Kwa Njenga (begun in 1958) has had an estimated population of 100 000 
people in the recent years.311 The residents of these informal settlement areas have 
experienced the most inhumane and deplorable living conditions. 
 
 
4.4.2.4.2 The Kibera slum: Poverty and exclusion 
 
The Kibera slum is the oldest in Kenya, and the second and third largest in Africa and 
the world respectively.312 With some one million inhabitants, the slum is situated on only 
2,5 square kilometres.313 More than 30 000 structures are found in the Kibera slum. 
They are mud-walled and thatched while others are made of corrugated iron sheets.314 
Studies conducted in 2009 revealed that, on average, a household in the Kibera slum 
had seven members and occupied an area of only12ft by 12ft.315 Due to the 
inaccessibility of clean water, some residents reuse sewerage water for bathing and 
washing.316 Poor sanitation and waste disposal has forced residents to dispose of 
waste, including human waste, in the Nairobi River which flows through the slum. The 
slum dwellers have to pay for each use of the already over-stretched latrines, whereas 
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the majority resort to the ‘flying toilet’ which involves defecating in a plastic bag and 
throwing the waste away after nightfall.317 
 
4.4.2.5    Dandora dumpsite site: Adverse environmental impacts on the poor 
 
The Dandora dumpsite is perhaps the clearest Kenyan case study of environmental 
injustices where the poor carry an unfair burden of harmful environmental impact. The 
Dandora dumpsite is also a prime example of Nairobi city’s waste management problem 
which over time has grown into an humanitarian problem unfairly falling on the socio-
economically underprivileged.318 
 
The dumpsite has been rated one of Africa’s largest.319 What makes Dandora dumpsite 
particularly unique and distinguishes it from other dumpsites around the world, is that 
over one million people live in and around the site and bear the brunt of its harmful 
effects.320 The Dandora municipal landfill site has over time attracted international 
environmental attention and concern and serves as a warning to industrialising 
countries of the need for safe and viable waste management laws, equitable urban 
settlement policies, and human-centred environmental governance.321 
 
The dumpsite was established by the City Council of Nairobi in the mid-1970s over a 
disused quarry in the then sparsely populated outskirts of Nairobi.322 It is situated eight 
kilometres from Nairobi’s Central Business District in the urban, low-income settlement 
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in the city’s Eastlands. These include areas such as Korogocho, Kariobangi, Dandora, 
Gitare Mariguini, Kinyago, Kibagare and Muoroto and other slums.323 
 
The Dandora dumpsite is estimated to cover an area of 30 acres and receives over 2 
000 tonnes of domestic, industrial, chemical, medical, and electronic waste daily from 
various locations in Nairobi and environs.324 
 
The dumpsite has grown into a multimillion legally unregulated industry operated by 
affluent individuals and private cartels.325 The cartels hire youth and women to sort 
through and recycle the waste, for which the earn an average of between 50 and 150 
Kenyan Shillings (USD 0,75 – 2,3) a day. They work under harsh conditions and without 
protective clothing.326 
 
Although the Dandora dumpsite has offered a source of living for a good number of 
people scavenging for food, recyclables, and other valuables for economic benefit, its 
downside is that the people have in the process been exposed to serious respiratory, 
gastrointestinal, and dermatological health risks emanating from the chemicals and 
refuse.327 Domestic animals such as pigs, cows, and goats also forage through the 
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waste for their feed.328 Women take along their children who are left to play with the 
garbage as their mothers scavenge through the waste.329 The pungent, and sometimes 
poisonous fumes have also been a major interruption to learning in neighbouring slum 
schools.330 
 
A study331 commissioned by the United Nations Environmental Program in 2007, 
established critical levels of heavy metals, in particular cadmium, copper, zinc, and 
lead.332 Five of the twelve samples analysed, contained lead levels ranging from 417-
547ppm which is four times above the World Health Organisation standard.333 The 
research also showed that half of the children tested had high concentrations of lead in 
their blood which exceeded internationally accepted toxic levels.334 According to records 
obtained from a health facility located in Dandora, approximately 9 121 people had been 
treated for respiratory tract related problems between 2003 and 2006.335 A further study 
of the health records between the years 2004 and 2009 revealed that there had been a 
rapid 440 per cent increase in the monthly average of patients treated for respiratory 
problems – from 795 to 3 356 patients – which is indicative of the growing extent of the 
impact of the dumpsite.336 The Stockholm Convention on Persistent Organic Pollutants 
(POPS) dealing with hazardous pollution, which Kenya has ratified, requires action 
aimed at eliminating dangerous pollutants such as heavy metals.337 Apart from pollution 
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and its danger to public health, the dumpsite also harbours other social ills. It is a haven 
for law offenders and a breeding ground for criminal activities such as murder and 
abortion.338 
 
The Dandora dumpsite problem has been described as a real human rights issue and 
an environmental justice question for the urban poor. The environmental burdening of 
the poor in Kenya, marked by the appalling conditions experienced by low-income 
people in urban areas, has been labelled as ‘social-economic apartheid’ in which the 
poor live in the rubbish pit, literally, while those in wealthier suburbs enjoy clean air and 
environment at the expense of the socially weak.339 
 
4.4.2.6  Environmental injustices through forced evictions for ‘environmental 
conservation’ 
 
The post-colonial government continued the colonial legacy of ‘environmental 
conservation through eviction’ in an ostensibly virtuous endeavour to create national 
parks and forest reserves. However, in this endeavour little or no attention was paid to 
the needs of local communities. The colonial approach to conservation has involved 
evicting the very communities who have sustained the environment for centuries.340 
 
A recent landmark ruling in favour of the Endorois community issued against the 
Kenyan government, exemplifies environmental injustice perpetrated against local 
communities by making critical environmental decisions while ignoring the interests of 
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those who are likely to be most harmed by the decisions. The African Commission on 
Human and People's Rights issued a ground-breaking ruling against the Kenyan 
government on the eviction of the Endorois people to promote the development of 
tourism in Kenya. It is the first judgment of its kind in international law and upholds the 
customary land rights of indigenous communities.341 
 
The Endorois people are a pastoralist community belonging to the Kalenjin tribe342 who 
live in the Lake Bogoria area in the Rift Valley Province of Kenya. Lake Bogoria is 
considered to have great tourism potential due to its hot springs and abundant wildlife, 
including one of Africa's largest populations of flamingos.343 In the 1970s the Kenyan 
government evicted the Endorois people to make way for a national reserve and tourist 
facility. The case was brought before the African Commission in 2003 after Kenyan 
courts had refused to entertain the dispute.344 The community alleged that since 1978 
they had been refused access to their land.345 
 
The Commission found that their eviction by the Kenyan government which was carried 
out with minimal compensation, violated the Endorois' right to property, health, culture, 
religion, and natural resources.346 It ordered Kenya to compensate the Endorois 
community for the injustices and losses suffered and to restore them to their ancestral 
land.347 
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The African Commission accepted the Endorois' evidence that they had lived on the 
land involved since ‘time immemorial’ and that the lake was the centre of their religion 
and culture.348 It was also submitted to the Commission that the community had lived 
sustainably within their natural environment.349 The community further established that 
they had suffered loss from being evicted from the fertile land around the lake which 
provides green pasture and medicinal salt lakes which help raise healthy cattle. The 
community submitted that after the eviction they had been forced to congregate on arid 
land, where many of their cattle died. 350 
 
The Endorois case provides the green light to address historical land injustices against 
the Maasai, the Ogiek, and other communities in Kenya who have suffered 
environmental injustices committed by state institutions in the name of upholding 
environmental policies that do not integrate human considerations and fundamental 
rights.351 The ruling also aids protection against denying pastoral communities access to 
grazing lands which ultimately consign them to lives of vulnerability, poverty, and 
deprivation.352 
 
4.4.2.7   (In)justice and the judiciary 
 
A country’s justice system is also a fundamental indicator of the level of the country’s 
democracy, rule of law, and respect for human rights which are key concerns of 
environmental justice.353 The poor and vulnerable in Kenya face various barriers when 
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attempting to access justice. These include: prohibitive High Court fees; lack of basic 
legal information on and knowledge of laws; complexity of court rules and procedure; 
and a backlog of cases which delays justice. Many people are also experiencing social 
exclusion in their lack of access to courts since they have to travel long distances to 
access the courts. This has resulted either in delays in the dispensing of justice, or even 
the lack of access to justice at all. The issue is exacerbated by litigants and witnesses in 
marginalised areas having to walk long distances to attend court proceedings.354 
 
4.4.2.8 Historical land injustices, inequitable development and political violence in 
Kenya 
 
Kenya’s economy is primarily agrarian. Therefore, land has a high social, cultural and 
economic value. Land is a primary source of livelihood and an important sign of well-
being and freedom from poverty.355 Unfortunately, the distribution and ownership of this 
important resource has been, at best, iniquitous.356 
 
The overly complex colonial land regulation system resulted in a proliferation of over 50 
statutes (some conflicting) governing ownership and land use in Kenya, raised 
challenges for the management of land in Kenya.357 Moreover, the colonial powers 
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divided land into various categories termed ‘government land’, ‘trust land’, and ‘private 
land’ which complicated land administration and hampered redistribution to the original 
rightful African owners.358 
 
The fundamentals of the colonial land administration system were not significantly 
adjusted by the post-colonial (independence) governments. Colonial land laws were 
outdated and inefficient in dealing with the problems of the newly independent state in 
that their primary objective was the consolidation of land with a definite bias in favour of 
a capitalist aim rather than equitable distribution/ownership and fair administration of 
land on behalf of the local people.359 
 
Regrettably, unjust colonial land alienation systems which encouraged arbitrary land 
deprivation continued after independence.360 For example, the most abused colonial 
land laws in Kenya have been the Government Land Act (GLA) Cap 280 (repealed in 
2012),361 and the Trust Land Act Cap 288, both colonial enactments which continued in 
force after independence. The abuse occurred in regard to the allocation of government 
land and the setting apart of lands under the trusteeship of the government. The GLA 
and Trust Land Acts have been abused in the irregular allocation of land in Kenya to the 
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politically powerful. There have also been instances of double or multiple allocations of 
the same piece of land.362 The 1980s and 1990s were marked by gross irregularities in 
the acquisition, registration, and administration of land. These included illegitimate 
allocations of public land and land-grabbing which underlined the pressing need for land 
reform and curbing environmental injustices in post-independent Kenya.363 
 
Political patronage also played a critical role in land acquisition and led to ethnic 
tensions. This, in turn, exacerbated inequitable distributions by benefiting communities 
as regards access to land in various provinces such as the Coast Province, the Rift 
Valley Province, and other locations across the country, while other communities 
remained landless and living under squatter conditions.364 
 
After the attainment of independence there were no fundamental changes impacting on 
the elimination of inherent injustices as regards the form and function of governance, 
the environment, the economy, or state political or legal structures.365 The land 
injustices can, to a large extent, be laid at the door of the ruling class and politically 
powerful.366 
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Historical land injustices and the correlatives of socio-economic inequalities and 
regional inequitable development, have been the principal underlying causes of civil 
strife in Kenya.367 Kenya transitioned from a single- to a multi-party system in 1992 
accompanied by conflict that left over 300 000 Kenyans internally displaced.368 During 
the 1997 and 2001 presidential elections there were also skirmishes in the Rift Valley 
Province which displaced thousands. Kenya attracted international attention during the 
2007 presidential election when widespread violence broke out resulting in the death 
of 1 300 people and the displacement of 600 000.369 The announcement of the disputed 
2007 presidential election results in Kenya on 27 December 2007 led to what could be 
described as the worst political crisis in Kenya’s post-colonial history.370 
 
At the beginning of 2008, during mediation for the resolution of the Kenyan political 
crisis of 2007-2008 by African Union head, Koffi Annan (former UN Secretary- General), 
poverty and perceived discrimination, injustice and inequality in the allocation of 
resources, and the exclusion of segments of Kenyan society were recognised as the 
underlying causes of the violence and the cycle of conflict.371 In order to address the 
civil instability witnessed in Kenya, a national accord was concluded. Among the 
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mediation principles included in the accord were the completion of the constitutional and 
legal reform process, land reform, poverty reduction, and equitable development.372 
 
The mediation agreement also saw the establishment of two important quasi-judicial 
bodies to further investigate the circumstances surrounding the 2007-2008 violence, 
and to submit reports to guide what constitutional and legal reforms would be 
implemented to curb a recurrence of the violence.373 The reports of both bodies 
recognised fundamental notions of environmental justice374 as measures to be 
undertaken to prevent the social conflict witnessed in Kenya. 
 
The Independent Review Committee (IREC)375 – also known as the Kriegler 
Commission376 – reported on the position of vulnerable persons such as ethnic 
minorities, and recommended affirmative action and the introduction of reserved seats, 
among other significant constitutional reforms to advance democracy and equitable 
representation.377 
 
The Commission of Inquiry into the Post-election Violence (CIPEV)378 – also known as 
the Waki Commission379 – identified inequality in the distribution of benefits and 
governance as being primarily linked to the violence.  The Report noted: 
 
Given the power of the President and the political class, the perception on the part of the 
public is that everything flows not from laws but from the president power… This also has 
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led the public to believe a person from their own tribe must be in power, both to secure 
from them benefits…and jobs, land and entitlements.380 
 
The report further noted that a number of Kenyans, but especially those living in urban 
slums and afflicted by poverty, engaged in the violence more readily as a result of 
feelings of marginalisation, resentment, and powerlessness.381 Social classism, poverty, 
and the under-development of some communities more than others, as well as a 
significantly growing number of the underclass (the urban poor in particular) who are not 
landowners, were also ready contributors to the violence.382 
 
Yet another outcome of Kenya’s 2007-2008 conflict was the referral of the matter to the 
International Criminal Court (ICC) for resolution on the basis of crimes against 
humanity.383 Due to the hesitancy shown by the Kenyan government to either convene 
a local tribunal or to refer the matter to the ICC, this was the first example of the ICC 
prosecutor taking up a case of his own volition; all earlier cases had been referred to the 
court either by a national government, or by the United Nations Security Council.384 385 
Due to criticism and resentment among Kenyan leaders and the African Union (AU), of 
the way in which the administration of justice was handled by the ICC, the Kenyan case 
was derailed.386 The perception among African states is that the ICC is discriminatory 
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and targets Africa unfairly. This view is premised on the claim that virtually all of the 
formal investigations undertaken by the ICC have involved African countries, and only 
African defendants have been indicted.387 The ICC Deputy Prosecutor, Fatou 
Bensouda, in refuting the allegation and affirming justice for victims of international 
crimes reckons: 
 
Anytime I hear this about ICC targeting Africa, ICC doing double justice, it saddens me, especially 
as an African woman, also knowing that these conflicts, most of these conflicts are happening on 
the continent of Africa...We say that ICC is targeting Africans, but all of the victims in our cases in 
Africa are African victims. They are not from another continent. They are African victims and they 
are the ones who are suffering these crimes.
388
 
 
4.4.3 Wangari Maathai: Unveiling the relationship between environment, democracy, 
and human rights as integral to environmental justice 
 
Professor Wangari Muta Maathai (1 April 1940 – 25 September 2011) was awarded the 
Nobel Peace Prize in 2004 for her ‘contribution to sustainable development, democracy 
and peace’.389 She became the first environmentalist and first African woman to receive 
this prestigious award. In her acceptance speech, she stressed the interrelation 
between environment, democracy and peace. These are the three elements which 
formed the bedrock of her ‘Green Belt Movement’ (GBM) in Kenya and its three 
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decades of work.390 Maathai was an elected Member of Parliament in Kenya and served 
as Assistant Minister for Environment and Natural Resources between January 2003 
and November 2005.391 
 
On her return to post-colonial Kenya in 1966 after furthering her education abroad, 
Maathai was devastated by the sight of what had been a land abounding in trees and 
flowing rivers while she was growing up, but which had been turned into a land of tea 
and coffee plantations during her absence. The rivers were drying up, filled with silt from 
massive soil erosion. The legacies of colonialism manifested in, amongst others, a 
cash-crop economy in timber, coffee, and tea which posed widespread environmental 
challenges for Kenya, most notably devastating deforestation.392 By the early 1970s, 
Maathai had witnessed a myriad of negative effects of the Kenyan government’s 
deforestation programme and its laxity in environmental protection.393 In 1977, in 
response to the massive deforestation that had taken place in post-colonial Kenya, 
Maathai began the GBM. It sought to mobilise women to tackle the challenges of 
deforestation, soil erosion, water scarcity, malnutrition, and poverty by surrounding each 
village with a ‘green belt’ of at least one thousand trees.394 What started as a simple 
tree-planting and income-generating activity for poor rural women, was set to establish 
a network of intricate links of the environment with social, economic, and political 
issues, drawing the largest nationwide grass-root effort to safeguard the environment 
and challenge unsustainable development issues such as poor governance and human 
rights abuses in post-colonial Kenya. In her own words: ‘Women who start to plant trees 
on their farms influence their neighbours. Their neighbours eventually become involved. 
Now, we see the government reacting’.395 She also noted: 
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Once you start making these linkages, you can no longer do just tree planting. When you start 
working with the environment seriously, the whole arena comes: human rights, women’s rights, 
environmental rights, children’s rights…everybody’s rights.
396
 
 
She continued, ‘…we are called [upon] to assist the earth to heal her wounds, and in the 
process heal our own’.397 
 
Maathai was a force to reckon with in the democratic revolution and struggle for Kenya 
which gained momentum in the early 1990s and sought to oppose political oppression. 
Political activism was often confronted by police brutality, repressive voting laws, and a 
lack of freedom of association and expression.398 In dealing with political offenders the 
government often invoked colonial-era anti-democracy laws used by the colonialists to 
suppress political activism in African communities fighting for independence.399 
 
The GBM became involved in various protests in Kenya which drew attention to the 
inseparable relationship between environment and human justice. These range from the 
battle against vices such as the privatisation of public lands and the illegal ‘grabbing’ of 
gazetted forests, to the fight for the freedom of political prisoners, multi-party 
democracy, the right to vote in free and fair elections, the right to freedom of expression, 
and the right to freedom of association. The Movement also pushed for constitutional 
reform in Kenya to address issues such as good governance, historical injustices, legal 
reform, protection of human rights, environmental protection, and sustainable 
development – all aimed at improving the quality of life of Kenyans and ending political 
oppression and the denial of a life of dignity and wellbeing.400 
 
                                                          
396
Film by Merton & Dater (Directors/Producers) Taking root: The Vision of Wangari Maathai (Marlboro 
Productions United States 2008); Griffin & Bone National Geographic 234; The Washington Post “The 
Woman Mother Earth” available at https://www.washingtonpost.com/archive/ lifestyle/1992/06/02/the-
woman-mother-earth/c5296e28-e542-4e1e-897a-36fc8228887a/ (date of use: 29 April 2017). 
397
Nadrakarni Between Earth and Sky 254. 
398
Maathai Unbowed: A memoir 173; Tolerance “Teaching Tolerance, Diversity, Equity and Justice: 
Wangari Maathai” available at http://www.tolerance.org/activity/wangari-maathai (date of use: 29 April 
2017). 
399
For example, The Vagrancy Ordinance of 1925 (repealed in 1997) which restricted the movement of 
Africans during colonial times. The Conversation “Kenyans are Still Oppressed by Archaic Colonial Laws” 
available at http://theconversation.com/kenyans-are-still-oppressed-by-archaic-colonial-laws-73880 (date 
of use: 29 April 2017). 
400
Maathai Unbowed: A memoir 173.  
 
 
87 
 
In 1989 the GBM staged a public protest against the privatisation of Uhuru Park  ̶  a 
major public-use area or public park in the centre of Nairobi. The park was to be 
converted into a 62-floor commercial skyscraper. The complex would include luxury 
housing units, a new headquarters for the country’s ruling party, and a statue of the then 
incumbent president.401 
 
In protest, letters were written to the Kenya Times, the government, including the 
Nairobi City Commission and the Minister for Environment and Natural Resources, and 
to the United Nations. A letter of protest was also submitted to the British High 
Commissioner in Nairobi, urging Her Majesty’s government to intervene and equating 
the construction of the skyscraper with the construction of a similar building in Hyde 
Park, London, or Central Park, New York and maintaining that it could not be tolerated. 
Following the public outcry, funders of and investors in the project pulled out. In 1991 a 
similar protest was successful in saving Jeevanjee Gardens, also a public park, from 
being allocated to private developers.402 
 
In 1992, mothers of detained political activists led by Maathai gathered at Uhuru Park in 
a protest for the release of children. The mothers kept up the protest under harsh 
conditions and severe police brutality.403 Fifty-two political prisoners were released in 
1993.404 ‘Freedom corner’, the name given to the place where the mothers had camped, 
has become a recognised symbol of democracy in Kenya.405 Having challenged the 
ruling class on the demolition of Uhuru Park, Maathai was repeatedly imprisoned and 
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targeted in assassination attempts.406 Facing a hostile climate, she received 
international attention and support that pushed for her release. 407 
  
In 1998, the GBM led a winning cause against the illegal allocation of parts of the 2000 
acre (8 km²) Karura Forest to private companies. The private developers aimed to 
develop a luxury housing estate in the centre of the forest.408 Karura forest is a vital 
water catchment area situated at the edge of Nairobi and also serves as an ‘oxygen 
lung’ for the metropolis. Gazetted in 1932, the forest is the largest gazetted forest in 
Nairobi. Recognisable features of the forest include a waterfall, a bamboo forest, and 
marshland. It also contains historical features such as Mau Mau caves and an old 
church. Ecologically, wildlife in the forest includes bush baby, bushbuck, bush pig, 
duiker, genet, dikdik, African civet, and the epauletted bat.409 Both the United Nations 
Nairobi Office and world UNEP headquarters border on the forest.410 In 2007 the GBM 
endorsed the ‘Forests Now Declaration’ calling for new market-based mechanisms to 
protect tropical forests.411 
 
During its initial phase in the late 1970s, the GBM played a critical role in realising the 
objective of reforestation and environmental training. It started out as a community 
activist forum to inform the public of the dangers of deforestation and desertification. It 
had not, at that stage, entered the traditional political arena but rather sought to plant 
trees and to educate on the cause and effect of ecological destruction.412 As the 
Movement grew, its emphasis slowly expanded as it came face to face with the realities 
of environmental protection which were directly linked to the human problems of 
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poverty, social inequality, human rights abuse, political repression, and poor 
governance. During its second phase, the Movement entered the political arena by 
joining the pro-democracy political drive and used environmental issues as a catalyst for 
social and political reform.413 In time, the tree has come to be recognised as a symbol of 
peace and the epicentre of the struggle for democracy and justice in Kenya.414 The 
GBM has used peace trees to reconcile disputing communities in ethnic conflicts 
through its ‘Peace Tent Initiative’.415 During the pro-democracy campaigns of the late 
1980s, trees were planted in Nairobi’s Uhuru Park, at Freedom Corner, and in many 
parts of the country to demand the release of political prisoners. Trees were also 
planted during the drafting of the new Constitution to signify a peaceful transition to 
democracy.416 With the spreading of its green-belts agenda around the world, it is now 
engaging issues of climate change and food security in its agenda.417 
 
The GBM has been involved in an ‘holistic approach’ in contributing to environmental 
protection, sustainable development, environmental justice, human rights, democracy, 
and peace.418 The GBM has become one of the most recognisable non-governmental 
organisations in Africa. It also serves as a ‘case study’ for environmental justice, not 
only in Kenya but in the Global South as a whole.419 It has set up GBM ‘satellites’ in 30 
African countries including Tanzania, Malawi, Lesotho, and Zimbabwe through the Pan-
African Green Belt Network.420 It has also spread ‘belts’ across the world including in 
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the United States, the United Kingdom, West India, Japan, and South America.421 GBM 
has planted over 40 million trees in Kenya since 1977.422 
 
Wangari Maathai died from ovarian cancer in September 2011.The dignity of the 
symbolic meanings of the tree that have come to be critical in the democratic struggle 
for Kenya, were exemplified by her wish to be laid to rest in a hyacinth rather than a 
conventional wooden casket.423 
 
4.4.4 Environment, environmental claims and environmental justice under the old (pre-
2010) Constitution 
 
Under the ‘old’ Constitution,424 environmental protection ‘claims’ were minimal.425 This 
was without doubt due to the absence of explicit environmental protection provisions in 
the constitutional dispensation. The Constitution also did not recognise an 
environmental right;426 although the right to life entrenched in the old Constitution was a 
pre-condition to the enjoyment of the right to a clean and healthy environment, its 
interpretation as an instrument by which to protect other rights – including the 
environmental right – received only limited attention.427 
 
                                                          
421
Tavaana “Wangari Maathai: The Tree Mother of Africa” available at https://tavaana.org/nu_upload/ 
Wangari_Maathai_En_PDF.pdf (date of use: 25 April 2017). 
422
Nagel (2005) 2 Wagadu: A Journal of Transnational Women’s and Gender Studies 1-9. 
423
Daily Nation “How Groups Made Maathai’s Wish Come True” available at http://www.nation. 
co.ke/news/How-groups-made-Maathais-wish-come-true-/1056-1253314-p03fwa/index.html (date of use: 
29 April 2017). 
424
The Constitution of the Republic of Kenya Act 5 of 1969. 
425
Kameri-Mbote “Towards greater access to justice in environmental disputes in Kenya: opportunities for 
intervention” International Environmental Law Research Working Paper 1 (2005) at 2 available at 
www.ielrc.org/content/w0501.pdf (date of use: 18 February 2018).  
426
The right to a clean and healthy environment was recognised as a statutory right and not a 
constitutional (fundamental) right. The right to a clean and healthy environment is protected under  
s 3(1) the Environmental Management and Coordination Act 8 of 1999 which was the main framework 
legislation for environmental protection in Kenya under the ‘old’ Constitution.  
427
Article 71(1) of the Constitution of the Republic of Kenya Act 5 of 1969; Kenya National Commission on 
Human Rights (KNCHR) Position Paper “Enhancing and Operationalising Economic, Social and Cultural 
Rights in the Constitution of Kenya” (2006) 3, 10  
available at http://www.knchr.org/Portals/0/EcosocReports/PP%20on%20socio-economic%20rights%20-
%20 final.pdf  (date of use: 18 February 2018). 
 
 
91 
 
Lack of precise demarcation of environmental legislation also impeded effective 
environmental litigation. Kenya inherited a highly uncoordinated and fragmented 
environmental regulatory framework from the colonial government. Moreover, colonial 
environmental management laws were aimed largely at nature conservation rather than 
human protection. Environmental regulation was, in the main, conceived of in the 
narrow sense of the conservation, improvement, and protection of natural resources 
and sanctuaries – generally from human activity.428 Such a legal framework made 
addressing post-independence environmental challenges and the implementation of an 
environmental right virtually impossible.429 
 
As part of the colonial legacy the environmental legal framework was fragmented with 
over 70 sectoral laws covering matters such as forest conservation, wildlife 
conservation, geology and mining, agriculture, livestock husbandry, land, water, et 
cetera.430 The laws were enforced by various sectoral institutions and administrative 
agencies established by the colonial government. These laws and their prescribed 
agencies often found themselves in competition as regards environmental regulation.431 
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The innate challenges raised by environmental governance called for the consolidation 
of existing environment laws with a view to generating a comprehensive legal 
framework for environmental regulation and governance. 
 
It was only in the late 1990s that Kenya joined many other African countries432 in an   
attempt to harmonise environmental laws through the enactment of the Environmental 
Management and Coordination Act (EMCA).433 This process involved a review of the 
sectoral laws and the formulation of a general (framework) Act to synchronise those 
laws and remove legal and institutional differences. The review further entailed 
amending archaic colonial regulations to fit present-day environmental challenges, 
needs, and realities.434 However, the review process has been slow and on-going with 
many sectoral laws yet to be reviewed. This explains the need for an overarching and 
principal law dealing with environmental governance.435 The ECMA, enacted under the 
old Constitution, was the answer to this call.436 
 
There was huge expectation that the enactment of the framework EMCA would better 
serve the promotion and protection of environmental rights in the country than had been 
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the case under the sectoral laws.437 The EMCA even attempted to incorporate 
progressive international environmental principles such as sustainable development.438 
Unfortunately, the Act proved too weak for such an expectation to materialise. In 
principle, the effectiveness of the EMCA was curtailed by the old Constitution’s failure to 
give clear expression to environmental rights and their implementation.439 Moreover, 
environmental litigation in Kenyan courts has generally been impeded by a strict and 
limited approach to the right to standing (locus standi) – the ability to approach a court 
of law as a litigant. Access to justice in environmental matters has been suppressed and 
frustrated by this rigidity. Before the adoption of the new Constitution, only a person 
whose right had been infringed or threatened enjoyed locus standi.440 Interestingly, by 
far the most litigated matter in environmental claims in Kenya has been the question of 
locus standi.441 
 
In many crucial environmental claims in Kenya the courts refused to hear the case on 
the basis of lack of standing. An example is the case of Wangari Maathai v The Kenya 
Times Media Trust.442 The plaintiff, a resident in Nairobi and the coordinator of GBM, a 
non-governmental organisation, filed suit against the defendant based on the proposed 
construction of a complex in a recreational park in Nairobi. The court upheld the 
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defendant’s objection that the plaintiff lacked locus standi to bring the suit. The court 
ruled that the applicant had no standing because she had not alleged that the defendant 
company had breached any rights in relation to her, nor had the company caused any 
damage to her. The judge also noted: ‘It is well established that only the Attorney 
General can sue on behalf of the public’.443 
 
Under the old constitutional regime, public interest litigation had, therefore, generally 
been operated through government machinery (ie the Attorney-General suing on behalf 
of the public).444 Therefore, perhaps the greatest shortcoming of environmental 
protection in Kenya under the old constitutional regime has been the incapacity 
effectively to deal with the modern-day public law environmental problems such as 
sustainable development and environmental justice challenges that are inextricably 
linked to governance, human rights protection, and democracy. This has only 
exacerbated the challenges.445 
4.4.5 Conclusion 
 
Post-colonial, pre-2010 environmental injustices were indicative of inequalities and 
social inequities within a neo-colonial paradigm where similar political approaches and 
ideologies that had operated before independence were retained but in the hands of a 
new administrative authority. However, the operation of environmental injustices in the 
post-independence period were even significantly heightened in some respects. For 
example, whereas colonial environmental conservation was essentially managed by 
                                                          
443
At 4. Case law available at http://kenyalaw.org/caselaw/cases/view/53011/ (date of use: 27 April 2017). 
444
Legally speaking, other than being the principal legal advisor to the government, the Attorney- General 
also acts as its advocate and defender. This separated the government from being the accuser and 
accused. Bosek (2014) 14/2 African Human Rights Law Journal 493; s 26(2) of the Constitution of the 
Republic of Kenya Act 5 of 1969, provided that: “The Attorney-General shall be the principal legal adviser 
to the Government of Kenya”. 
445
Environmental litigation in Kenya (prior to the Environmental Management and Coordination Act 8 of 
1999) has generally been a private law affair (with less concern for the main branches of public law such 
as human rights protection). Litigants generally resorted to private environmental breaches that have 
mostly revolved around issues such as nuisance and trespass in the law of torts (delict). It was after the 
enactment of the Environmental Management and Coordination Act, with its inclusion of the right to a 
clean and healthy environment that the meaning of the environmental right and its protection began 
gradually to take shape. Still, without the inclusion of the environmental right in the old Constitution and 
an expansion of the interpretation of locus standi and development of public interest litigation, the right 
was not fully imbued with public law significance under the old Constitution. Ogolla (1992) 22 
Environmental Policy and Law 176; Bosek (2014) 14/2 African Human Rights Law Journal 490. 
 
 
95 
 
setting aside forests for so-called ‘protection’ by regulation through the publication of 
such information in gazette form while ignoring human needs, post-colonial 
environmental injustices were distinguished by the ‘deregulation’ of forests and public 
utilities (such as parks) through removing such information from a particular Gazette in 
order to make way for irregular and unlawful allocations for infrastructural development 
that, in the main, benefited the socially dominant group. Moreover, the post-colonial era 
(pre the new 2010 Constitution) was fundamentally characterised by the critical need for 
constitutional and legal reform of archaic colonial legacies in governance, land, and 
environmental management to address contemporary challenges, needs, and 
aspirations of the Kenyan people.  
 
The final section of this chapter is a discourse on post-colonial global environmental 
injustices resulting from the North-South divide and the unequal relationship between 
North and South. Less developed countries are vulnerable to pollution, environmental 
burdening, and impoverishment from disproportionate adverse ecological impacts 
generated by affluent and politically powerful countries. I look critically at key examples 
and case studies of environmental injustices and ecologically-biased actions towards 
Kenya emanating from these North-South relations. 
 
4.5   Global inequalities and environmental injustices: The impact on Kenya  
 
4.5.1 General remarks 
 
In the 1980s, the Brandt Line was advanced as a means by which to illustrate that the 
world was geographically split into relatively richer and poorer nations.446 According to 
this model, richer countries are almost all located in the Northern Hemisphere, with the 
exception of Australia and New Zealand. Poorer countries are mostly located in tropical 
regions and in the Southern Hemisphere. However, over time it was realised that this 
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view was overly simplistic.447 For example, countries such as Argentina, Malaysia, and 
Botswana all have above global average GDP per capita, yet still appear as part of the 
‘Global South’.448 Today, although the world is much more complex than the Brandt Line 
would suggest, and many poorer countries have continued to experience significant 
economic and social development, commentators refer to the term the ‘Global North’ 
and the ‘Global South’ to depict inequalities between countries.449 The causes of these 
inequalities include: the availability of natural resources; levels of health and education; 
a country’s economy and its industrial sector; how a country is governed; conflict within 
and between countries; and a country’s vulnerability to natural hazards and climate 
change.450 
 
The Stockholm Declaration provides clearly in principle 21,451 that states have the 
responsibility to ensure that activities within their jurisdiction do not harm the 
environment of other states. Environmental injustice within an international context 
involves environmental inequalities committed by powerful and industrial countries 
against poor, Third World countries. Distribution of environmental risk and burdens and 
environmental decision-making are generally off-kilter, skewed against the weaker 
South, and favour and promote the interests of the North.  
 
This discourse consists of case studies as evidence of environmental injustices 
‘committed’ by the North against Kenya as part of the South. 
 
4.5.2 Developed countries and the waste problem 
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The dumping of toxic waste in Africa by the North (the West) has become a social, 
political, and legal issue that has precipitated conflict over the years.452 While the West 
is the hub of industrialisation, it is also the ‘mastermind’ of environmental injustices in 
disposing of toxic waste in Africa. This practice has been encapsulated in various terms 
such as ‘environmental colonialism’, ‘environmental apartheid’, and ‘environmental 
racism’.453 
 
Toxic waste is a massive problem in the West. During the past 30 years, the Western 
world has been faced by a waste dilemma which has posed acute challenges regarding 
waste disposal and clean-up.454 In studies conducted more than twenty years ago in 
1994, it was estimated that there were more than 50 000 sites covering between 47 000 
and 95 000 square kilometres already contaminated by hazardous waste in Europe, 
where many countries have spent mammoth amounts of money to address the 
problem.455 A country such as the Netherlands has spent over a billion dollars in an 
attempt to minimise her toxic waste, but still has to contend with hazardous emissions 
and disposal of toxic ash.456 On an annual basis Europe generates some three billion 
tonnes of hazardous waste.457 
 
Public pressure against toxic waste generation and the adoption of strict regulation of 
toxic waste have made toxic waste disposal and clean-up in Europe a costly exercise. 
As a consequence, it is more economical for companies to transport and dump the 
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waste in another less-regulated country than to pay for waste removal in Europe.458 The 
average cost of waste disposal in Europe is US$ 1000 a tonne while in Africa it costs as 
little as US$ 2,50 a tonne459 in that few, if any, treatment processes apply in many so-
called ‘Third World’ countries. 
 
Third World countries have become the dumping grounds for the toxic waste generated 
by developed countries and, as a result, have been turned into the most vulnerable 
countries in the world today. Canada alone, for example, reported shipping 20 581 
metric tonnes of non-ferrous metal scrap and residue, and 11 691 tonnes of plastic 
waste to Asian countries in 1992. The United States exported over 17 000 tonnes of 
lead and plastic scrap to Asia between January and July 1993 alone.460 Through a lack 
of technical awareness, proper watchdog mechanisms, and political will, the recipient 
states give little or no consideration to the problem.  
 
African countries – especially war-torn and poverty-stricken states – have become the 
main victims of environmental injustices and the waste trade. The levels to which their 
environmental integrity has been compromised is exemplified by the fact that they are 
even willing to sell their territories for dumping in exchange for corrupt financial gains 
which at times may not even correspond to the actual value of the land. Africa is replete 
with cases of illicit waste trading. One example, in particular, is Guinea-Bissau, one of 
Africa’s poorest nations, whose government agreed in 1988 to accept over fifteen 
million tonnes of toxic waste from European tanneries and pharmaceutical companies in 
exchange for US$ 600 million, four times its Gross Domestic Product (GDP).461 
Although such deals appear lucrative in the short term, especially for countries 
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struggling with their budgets (swapping debt for waste which amounts to substituting 
poverty for poison),462 the long-term effects are profound.463 In 1999, Southern Somalia 
was paid US$ 80 million to accept ten million tonnes of toxic waste464 which illustrates 
how fragmented war-torn countries engage in murky deals with developed economies in 
situations when ‘receiving’ countries experience budget restraints and upheaval.  
 
In Africa, waste is often deposited on land, buried, or dumped in rivers or large bodies of 
water. Such disposal has disastrous consequences particularly for the area’s flora and 
fauna.  
 
Responsibility for the problem of waste handling and disposal remains a somewhat 
theatrical blame-shifting game. Who is responsible and who should remove the waste? 
Rather than handling the problem, the ‘blame-game’ continues.465 Waste dumping in 
developing countries can be laid at the door of environmental mismanagement; the 
negligence of government agencies (in both the recipient country and the country of 
origin); a lack of rigorous environmental management; the absence of environmental 
ethics; laxity in the application of regulations; and fraudulent practices by private waste 
companies.466 
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Some of the waste includes pharmaceuticals, explosives, used oil, mercury, lead, 
radioactive material, electronic waste, and sewage.467 International cartels handling 
European industrial waste have devised sophisticated mechanisms to disguise their 
merchandise. For example, the waste could be transported in containers with fake 
labels such as ‘fertilizer’ so as to mislead customs officials.468 Global North-South 
inequalities and inadequate regulation of waste movement and disposal by countries in 
the North, have resulted in the environmental burden falling predominantly to 
developing countries.469 
 
Countries in which waste is dumped face increased health risks and the potential of 
ecological disaster. Agriculture – the lifeblood of the African continent – faces a bleak 
future as land, rivers and other open spaces are increasingly transformed into waste 
‘burial sites’.470  Although comprehensive studies on the overall effect of the waste are 
yet to be undertaken, prevailing knowledge indicates that people who encounter these 
hazards can suffer severe burns, internal bleeding, birth defects, and endocrine 
disruption such as kidney failure; all potentially fatal.471 While some of the more 
dangerous long-term effects have been established – including an increased risk of 
various forms of cancer472 – in Africa, where waste dumping is usually clandestine, the 
full scale of the impact has yet to be established. The greatest danger, however, is that 
most local communities living in the vicinity of the dumpsites are completely oblivious to 
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the looming dangers.473 While certain toxins may exhibit discernible symptoms, a lack of 
proper understanding by communities of their poisoned environment and the possible 
connection between the environment and their health issues, make diagnosis difficult 
and treatment prolonged. Although dumping generally targets countries with weak 
governance, it nonetheless also occurs in the most marginalised localities where the 
poor live.474 
 
Ultimately, poor and underprivileged countries pay the ecological debt of powerful 
states, which leads to a disproportionate sharing of the problem. Against the 
background of the magnitude and complexity of the problem, the poor experience the 
greatest threat and are, at the same time, the most ill-equipped to deal with the toxic 
burden.475 
 
What follows is a discussion of what I term ‘case studies’ or practical examples of the 
impact of waste dumping on Kenya. 
 
Kenya case 1: Toxic waste dumping along the East African coast 
 
The Indian Ocean coastline is shared by several countries in the Eastern African region 
including Kenya and Somalia. In December 2005, an Asian tsunami washed containers 
containing hazardous waste believed to have emanated from Europe, ashore in 
Southern Somalia.476 According to a report from Common Community Care, a local 
non-governmental organisation, radioactive materials and hydrogen peroxide toxic 
wastes were found in different locations across Southern and Central Somalia.477 Swept 
ashore was a cocktail of tonnes of toxic waste which drifted onto the Somali beach from 
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the Somali seabed. These included radioactive, chemical, and medical waste; lead; and 
heavy metals such as cadmium and mercury. This toxic concoction was found barely 
200km from villages on the Kenyan side of the Kenya-Somali border. A United Nations’ 
report indicated that a wide range of medical problems, including mouth bleeds, 
abdominal bleeding, unusual skin disorders, and breathing difficulties manifested in the 
neighbouring communities after this event.478 
 
Kenya case 2: E-waste dumping in Kenya 
 
Kenya has become the dumping ground for used electrical and electronic appliances 
originating in the developed world. These are often disguised as ‘donations’ or ‘second 
hand goods’,479 but have also simply been dumped openly in landfills. The Basel 
Network estimates that 80 per cent of the electronic waste in the United States is not 
recycled in that country but shipped to developing countries in Asia and Africa. This may 
be ascribed to the United States’ refusal to ratify the Basel Convention on Movement of 
Transboundary Waste,480 and that it has no domestic legislation prohibiting the export of 
waste.481 
Most of this waste ends up in thriving informal repair markets, which have no capacity to 
deal safely with electronic waste. Crude methods are used to separate electrical waste 
– for example, simply tossing the equipment onto open fires to burn away unwanted 
materials such as plastic casings and unusable metals. This releases dangerous fumes 
such as carcinogens and neurotoxins high in toxic heavy metals such as cadmium and 
mercury, into the air. These fumes are usually associated with long-term health issues. 
Valuable minerals such as copper, iron, silicon, nickel, and gold can be extracted and 
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so fuel a soaring local market for obsolete electronics. Poor people (particularly the 
youth and children) are engaged in the recycling market oblivious of the deadly effects 
posed by the waste.482 
 
Due to the magnitude of the E-waste problem and the local interest in its market, East 
Africa’s first E-waste management plant was established at Embakasi, Kenya in 2008. 
The plant is, however, still in its infancy.483 The purpose of the plant is to dismantle and 
separate the contents of obsolete electronic appliances. The workers are also equipped 
and educated on how to handle and separate metals such as aluminium and copper, 
which can be recycled locally, while motherboards, for example, are shipped to Asia 
and Europe for disposal. The workers are also provided with proper waste-handling 
equipment, including heavy duty protection.484 This is positive evidence of a pro-active 
role led by African countries in addressing the waste problem. However, such a move is 
a mere reactive ‘solution’ based on the results of waste dumping without addressing the 
root problem of environmental injustice.  
 
In March 2012, the Pan-African Forum on E-waste was held in Nairobi under the 
auspices of the Secretariat of the Basel Convention, to address the problem of the 
movement of E-waste to Africa. The Forum brought together relevant stakeholders from 
the governments of Africa, international organisations, academia, and the private sector. 
It sought to identify sustainable solutions to E-waste in Africa, and considered the need 
for regulatory frameworks for establishing international collaboration. Although the 
forum acknowledged sustainable management of E-waste as a tool in generating green 
jobs and combating poverty in Africa, it was also categorical in finding that 
environmental safeguards should be promoted on the continent in the recycling, 
collection, and processing of E-waste. The forum further came up with action plans to 
improve sound environmental management of E-waste in Africa – for example, the need 
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to develop national systems to improve safe collection, recycling, transport, storage, 
and disposal of E-waste.485 
 
Kenya case 3: Dumping of blacklisted pesticides in Kenya 
 
Agriculture is the backbone of the Kenyan economy. Pesticide dumping by foreign 
companies is a serious problem affecting the agricultural sector. The pesticides are past 
their ‘sell-by’ dates, illicit, and most significantly, have dangerous side effects for the 
ecology and human health.486 These products are available at a cheap retail price or at 
no cost to farmers. The irony, however, is that Kenya is the world’s leading producer 
and exporter of pyrethrin.487 
 
Kenya is one of the African countries heavily contaminated by obsolete pesticides.488 
The process of disposing of obsolete pesticides is slow and expensive and Kenya lacks 
the appropriate technology for such an exercise which requires high-temperature 
incinerators.489 Most at risk of pesticide poisoning are poor and vulnerable small-scale 
farmers. A good number of the outdated pesticides are reported to be amongst the 
dreaded persistent organic pollutants (POPs) – the ‘dirty dozen’ pesticides which have 
been banned worldwide.490 
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In 2009, Kenya banned the use of Furadan which was retailing at only US$ 1,25 per 
container after reports from conservationists revealed a decline in wild-life.491 Another 
example is Carbofuran, a deadly insect-killing pesticide which was phased out in the 
USA in 1991 but traded to Kenya despite its dangerous effects on the environment.492 
 
4.5.2.1    The Basel Convention on Trans-boundary Waste and the betrayal of Africa 
 
The Basel Convention on the Control of Trans-boundary Movements of Hazardous 
Waste and Their Disposal493 is an international treaty that was designed to reduce the 
movement of hazardous waste between states, and specifically to prevent the transfer 
of hazardous waste from developed to less-developed countries. It does not, however, 
address the movement of radioactive waste. The Convention is also intended to 
minimise the amount and toxicity of waste generated, to ensure its environmentally 
sound management as closely as possible to the source of generation, and to assist 
less-developed countries in environmentally sound management of the hazardous and 
other waste they generate.494 
 
In 1988, some 134 states adopted the Basel Convention, drawn up in the Swiss city, 
which set out to control the export of most forms of hazardous waste from industrialised 
states to developing countries. The Convention was opened for signature on 22 March 
1989, and entered into force on 5 May 1992. The treaty is not legally binding on a 
country unless that country has adopted it. Four countries that have not adopted the 
Basel Convention are: the USA, Australia, New Zealand, and Canada.495 The laxity in 
the ratification and implementation of the Convention by key developed nations that are 
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also leading producers of toxic wastes, could mean that the battle against the transport 
of the environmental burden to poor, vulnerable states is far from won.496 
 
Moreover, the effectiveness of the Convention in protecting developing countries from 
the transportation of hazardous waste is debatable, as it does not expressly outlaw the 
export of hazardous wastes or their actual transportation thus making its provisions not 
overly demanding in their enforcement.497 For instance, the Convention merely states 
that illegal traffic in hazardous wastes is criminal without providing an enforcement 
mechanism/strategy or penalties.498 The dumping of toxic waste in Africa has been 
going on for years and continues despite its being illegal since 1992.499  
 
4.5.2.2   Bamako Convention: Africa’s prohibition on the import of waste 
 
The Bamako Convention,500 to which Kenya is a signatory, is a treaty of African nations 
prohibiting the import of any hazardous (including radioactive) waste by member states. 
The Convention was negotiated by twelve states of the Organisation of African Unity 
(OAU – now the African Union (AU)) at Bamako, Mali in January 1991, and came into 
force in 1998.501 
 
The Convention arose from the failure of the Basel Convention effectively to prohibit the 
movement of hazardous waste to less-developed countries and from the realisation that 
many developed nations were exporting toxic waste to Africa. An important event that 
provided the impetus for concluding the Convention occurred in 1987. This was the 
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importation into Nigeria of 18 000 barrels (2 900 m3) of hazardous waste from a number 
of Italian companies which had agreed to pay a local Nigerian farmer US$ 100 per 
month for storage. The barrels, found in storage in the port of Lagos, contained toxic 
waste including polychlorinated biphenyls (PCBs).502 
 
The Bamako Convention uses a format and language similar to that of the Basel 
Convention, but is much stronger in prohibiting all imports of hazardous waste. In 
addition, it does not allow for exceptions as regards certain hazardous waste – as, for 
example, the exception for radioactive materials in the Basel Convention.503  
 
4.5.3 Climate change and injustice towards the developing world 
 
‘Climate change’ is one of the global problems today that is hitting the poorest and 
vulnerable first and the hardest.504 Africa, despite its being least responsible for the 
developing calamity, is bearing the risk and heavy costs of climate change.505 While 
developed countries which have the resources, technology, and political power are in a 
position to cope and adapt, Africa is least able to deal with its consequences and meet 
the costs of adaptation.506 The potential effects are so far-reaching and severe that it is 
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believed by some to be the most significant environmental challenge ever faced by the 
planet.507 
 
Climate change is caused by the emission of greenhouse gases which result from the 
burning of fossil fuels (such as coal) by industrialised countries. For example the USA 
and the EU, with only ten per cent of the world’s population, are responsible for 
producing 45 per cent of all carbon dioxide (CO2) emissions, the principal greenhouse 
gas which accounts for 80 per cent of global warming.508 
 
The Intergovernmental Panel for Climate Change (IPCC) has indicated that natural 
systems across the planet are being affected by extreme temperatures. The report also 
points out that weather patterns have become more unpredictable.509 The main 
environmental changes taking place across the world include rising temperatures, 
decreasing rainfall at sub-tropical latitudes, reduced water supplies, desertification, and 
wildfires. On the other hand, rising sea levels, rising precipitation at high altitudes, 
floods, changes in river run-off patterns, among others, are also experienced.510 
Projections suggest that the number of weather-related disasters is set to triple by 
2030.511 Human activity such as agriculture has become less sustainable leading to a 
reduction in food production and security. The UN’s Food and Agriculture Organisation 
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(FAO) reported that over one billion people are suffering from hunger worldwide, and 
most of these are in developing countries.512 
 
Kenya’s case 4:  Unsustainable agriculture and food insecurity 
 
In Kenya the effect of climate change is characterised by persistent drought, less 
penetrating rain, and an increase in torrential rainstorms and floods. The days are 
getting hotter in Kenya, with ‘hot days’ up by 57 every year, equal to a rise of fifteen per 
cent between 1960 and 2003.513 Kenya has experienced both prolonged drought and 
intense flooding annually since 2000.514 
 
Dwindling agricultural production has had a severe impact on food security in the 
country. In 2011, for example, President Mwai Kibaki declared drought a national 
disaster.515 A decrease in food production has resulted in increased prices, further 
heightening the hunger tragedy. The recurrent droughts have contributed to depriving 
already vulnerable people of their livelihoods and created yet more poverty.  
 
Kenya case 5: The melting glaciers of Mount Kenya516 
 
Mount Kenya is a two-peaked volcanic mountain dominating the landscape of the 
Kenyan highlands. It is the second highest mountain in Africa, and an historic mountain 
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famous in Kenya for the hoisting of the Kenyan national flag on its Lenana Peak in 1963 
when Kenya gained independence.517 The melting glacier on the snow-capped Mount 
Kenya is a striking example of the impact of changing climatic conditions. The ice and 
snow covering the mountain which can be seen for hundreds of kilometres rising above 
the surrounding savannah, are vanishing as a result of climate change.518 
 
The mountain once had a 200 km2 surface area covered in ice and snow. However, 
climate change (‘global warming’) has caused massive thinning and melting and has 
reduced this to only 0,4km2 as at 2000. In the 1900s, there were eighteen ‘cirque’ and 
‘valley glaciers’ on the mountain summit, but today only seven remain and they are 
under imminent threat of disappearing.519 In addition to its awe and beauty, the glacial 
melt has significantly affected the tourism industry, an economic lifeline for Kenya. Many 
people, particularly women, thrive on the income from tourist curio shops located within 
the vicinity of this historical site.520 Reduced rainfall on and around the mountain area 
has also resulted in a considerable reduction in water levels. Mount Kenya is a vital 
water catchment area for the country, supplying the Ewaso Nyiro and the Tana – 
Kenya’s largest rivers. Mount Kenya’s contribution to the Tana River is critical for 
hydropower and agriculture.521 
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4.5.3.1 The Kyoto Protocol: A project doomed to fail? 
 
The 1997 Kyoto Protocol522 is a legally binding treaty adopted to control greenhouse 
emissions by industrialised states. The Kyoto Protocol sets specific emission-reduction 
targets for each industrialised nation, and also provides for financial support to poor 
countries by the polluting countries. Its first commitment period started in 2008 and 
ended in 2012. At the core of the Protocol was the agreement to reduce emissions by 
an average of 5,2 per cent by the year 2012. One hundred and ninety-one states, 
including Kenya, have signed and ratified the Protocol. The only party state that has 
signed the treaty but has no intention of ratifying it is the USA, one of the world’s top 
polluters.523 The USA government claimed that ratifying the treaty would have a severe 
impact on the economy of the country.524 Canada renounced the Convention effectively 
on 15 December 2012 and ceased to be a member from that date. The decision to 
withdraw from the treaty was to save the government an estimated $14 billion in 
penalties prescribed by the treaty for non-adherence. Both the USA and Canada have 
been criticised for abdicating their international obligations to cut carbon emissions 
despite being among the highest carbon emitters.525 
 
Emissions trading is a flexible mechanism that the Kyoto Protocol provides to enable 
polluting countries to meet their greenhouse gas emission targets.526 However, this 
system is hugely controversial and has the potential to exacerbate environmental and 
social injustice. The arrangement establishes a process for the buying and selling of 
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‘permits to pollute’ as though they were akin to any other international commodity. A 
fundamental problem with emissions trading is its tendency to perpetuate and aggravate 
environmental injustice by creating a property rights regime for the atmosphere, 
controlled by rich and politically powerful polluters.527 
 
Through this mechanism, polluting countries are allocated a set number of ‘emissions 
credits’ with which to meet their pollution limits. Several possibilities then exist for a 
polluting country. These are:528 
 
1. A polluter that has satisfied its Kyoto pollution limit but still has excess pollution 
credits, can sell its excess carbon allowance to countries struggling to meet their 
limits. 
2. A polluter that has satisfied the Kyoto pollution limit but still has excess carbon 
allowance credits can save or bank the remaining credits for the next time period. 
3. The polluter may also use up its whole allowance in the allotted time period by 
excessive polluting. In order to remain in compliance, it must purchase spare 
credits from another polluter that has not used up its full allowance. 
4. The polluter can invest in pollution reduction schemes in other countries and earn 
credits which can then be sold, banked, or used to make up any deficit in its 
original allowance.529 
 
The general failure of the Kyoto Protocol to reduce global carbon emissions and 
adequately and effectively deal with climate change, is representative of wider issues of 
inequity and injustice that permeate international relationships. Legal, moral, and 
political issues are intrinsic to the global climate-change debate and world 
environmental negotiations.530 Over the past twenty years, outcomes in international 
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environmental politics have been shaped by material self-interest, bargaining power, 
and the ability to strong-arm weaker states.531 
 
4.5.3.2 Towards a new climate change regime: Durban, 2011 
 
The objective of the United Nations Climate Change Conference held in Durban, South 
Africa, was to secure a second commitment period and a new universal legal 
agreement on the possibility of enhanced mechanisms and rules of adherence to curb 
greenhouse gas emissions. This was necessary as the Kyoto Protocol’s first 
commitment term (2008–2012) was ending on 31 December 2012.532 Although the 
governments represented at Durban were ambitious enough to agree to the conclusion 
of a further climate change treaty by 2015, and to the creation of a ‘kitty’ through the 
Green Climate Fund (GCF) to support poor and most vulnerable countries to adapt to 
climate change impacts by contributing US$ 100bn a year, certain salient issues remain 
unresolved which may yet see the collapse of the new climate regime. These include: 
the required commitment to do away with the contentious emissions-trading system 
through a watertight emission cut-back regulation; the need to bring on board politically 
powerful states that are large-scale contributors to climate change, such as the USA 
which never ratified the Kyoto Protocol; and the need to deal with the prevailing 
historical inequalities and underlying political problems in promoting global climate 
justice.533 
 
Criticism of a measure of reluctance and stalling can be levelled against previous 
climate change negations by developed countries, and things were no different in 
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Durban. Despite the urgency of the climate change crisis, industrialised countries were 
reluctant to raise their pledges to cut back their emissions, with some countries even 
stating that they would not participate in the second commitment period.534 By 
September 2012, during the Bangkok climate talks in preparation for the next climate 
change negotiations in December 2012 in Doha, Qatar (the follow-up to the Durban 
Conference), several countries535 had not yet submitted their Quantified Emissions 
Limitation and Reduction Objectives.536 The Doha Amendment to the Kyoto Protocol 
adopted in 2012 establishes the Kyoto Protocol’s second commitment period (from 
2013 until 2020). As at 12 April 2017, only 77 countries had ratified the Doha 
Amendment, again marking a lack of urgency in tackling the climate change global 
catastrophe.537 This negates the protection of the atmospheric resource for the benefit 
of all the countries of the world, emphasised at the Rio de Janeiro Summit on 
Sustainable Development in June 2012.538 
 
The Paris Climate Agreement was negotiated by world leaders of 195 countries within 
the United Nations Framework Convention on Climate Change gathering in Paris from 
30 November to 13 December 2015. The agreement was adopted on 12 December 
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2015 with the aim of reducing greenhouse gas emissions so as to reduce the risks and 
impact of climate change.539 540 
 
The Paris deal is the new world’s first comprehensive climate agreement but will only 
take effect in 2020.541 The delay in the treaty taking effect is in sharp contrast to 
scientific evidence warning that more urgent action is needed. It creates a vacuum of 
vulnerability for poor countries in dealing with the menace of climate change.542 On June 
1, 2017, United States President, Donald Trump, announced that the USA would cease 
all participation in the 2015 Paris Agreement on climate change mitigation. Trump 
stated that: ‘The Paris accord will undermine [the US] economy’, and ‘puts [the US] at a 
permanent disadvantage’.543 There is no doubt that USA’s withdrawal will make it more 
challenging for the world to reach the environmental targets it set in reducing climate 
change impacts in the Paris Agreement. The withdrawal by the USA has been regarded 
as an ‘extremely isolationist and hasty move when the planet needs coordinated 
strategies to overcome and fight the effects of climate change’.544 
 
4.5.4 Inequitable trade globalisation and its link to environmental injustice 
 
In the age of growing trade integration, mounting inequalities between rich and poor 
countries have been brought into sharp focus. This is attributable to a neo-liberal 
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economic globalisation paradigm aimed at promoting free and deregulated trade. While 
this is intended to allow countries to benefit from economic synergy, it is nonetheless 
geared towards a profit-making market mechanism that often impacts negatively on 
human considerations (and needs). It commodifies people and the environment by 
basing their value on how much they can produce and contribute to the profit margin of 
large private firms/companies and international corporations which are key economic 
players in the global market.545 Vulnerable people from the Third World are victims of 
this commercialised global policy. These injustices include: unfair wages; unsafe and 
poor working conditions; consumer unfriendly commodities that are harmful to human 
health; the abuse of rights of consumers, especially those from poor communities; and 
increasingly callous and unfeeling exploitation of the natural environment.546 
 
The legal regimes for commerce, as represented in the World Trade Organisation 
(WTO)547 and multilateral trade treaties, are designed to reduce ‘barriers’ to 
international commerce. In practice, even policy measures designed to address 
environment, health, or human rights have been targeted as ‘trade barriers’. The WTO 
rules and pertinent international provisions have been designed to reduce ‘barriers’ to 
international commercial activity of any kind.548 The WTO rules affect public services, 
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intellectual property, investment, and a myriad of government regulations from food 
safety to environmental protection.549 
 
Both civil society organisations and the United Nations have undertaken considerable 
research on how trade and investment policies have led to violations of the right to food 
and the right to health, or may threaten the effectiveness of multilateral environmental 
agreements (MEAs), such as the Kyoto Protocol or the United Nations Framework 
Convention on Climate Change,550 the Convention on Biological Diversity,551 the 
Convention to Combat Desertification,552 the Convention on International Trade in 
Endangered Species (CITES),553 or the Convention on Persistent Organic Pollutants.554 
555 
The South attributes the increase in pollution and natural-resource depletion to 
industries from the North. This phenomenon is referred to as the ‘race to the bottom’ 
argument.556 Countries in the South have fewer environmental regulatory standards 
than those in the North. These industries have the incentive to move to countries with 
less stringent environmental standards, also known as ‘pollution havens’. In effect, it 
can be said that these industries cause more pollution and environmental degradation 
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for the South than they would in the North where they would be subject to stricter 
controls.557 
 
Small-scale farmers are exposed to unfair competition from industrially-produced (and 
often subsidised) imported produce. A recent study undertaken by the Ecumenical 
Advocacy Alliance together with the Food First Information and Action Network (FIAN), 
documents how trade liberalisation measures have resulted in undercutting small-scale 
farmers and the unintended outcome of a significant violation of the right to food.558 
 
4.5.4.1 Exploitation of genetic resources and indigenous knowledge without benefit-
 sharing 
 
A liberalised economy allows the open and free access to genetic resources and 
indigenous knowledge for exploitation and commercialisation by countries with 
technological expertise. This occurs without the consent of and benefit-sharing with 
indigenous people or their governments, despite they being the stewards of these 
resources and knowledge.559 African countries have contributed significantly to the 
global drug industry. For example, some US$ 4 billion in the US economy is created 
from twenty plant species from the tropics.560 The knowledge is then patented by foreign 
corporations who may bring or threaten penalties and economic sanctions against the 
African country if it is seen to be allowing encroachments on the companies’ property 
rights. The knowledge is patented as private information to be used by the developed 
countries to create products for profit. By embedding intellectual property standards in 
trade agreements, developing countries are prohibited from benefiting economically 
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from such knowledge (often taken without consent from developing countries).561 The 
granting of exclusive rights to private companies to profit from Mother Nature is a much 
debated issue in intellectual property law.562 
 
Kenya’s case 6: Procter and Gamble and Genencor International: The Extremophiles 
 
Extremophiles are single-celled organisms found in some of the planet’s harshest 
environments, such as boiling rift vents, volcanic craters, and polar glaciers. In Kenya, 
they are found in the hot springs of the Rift Valley. Their ability to withstand such harsh 
climatic conditions has attracted the attention of foreign biotechnology companies who 
wish to ‘use’ their genetic composition to mass-produce industrial-strength enzymes for 
such products as detergents, cleaner chemicals, and more effective DNA fingerprints.563 
In 2002, Genencor International Incorporated, a USA biotechnology corporation with 
interests in Europe, announced the development of an enzyme that results in a 
‘stonewashed’ or faded effect on denim. It later sold this enzyme to its business partner, 
Proctor and Gamble, which ultimately used it to create and develop a successful line of 
‘Tide’ bleach.564 Previously, the clothing industry used pumice stone on new denim to 
produce the ‘faded look’. The enzyme makes this process faster and at the same time 
saves the fabric from frictional tearing created by the pumice stone. The company 
acknowledged the extraction of the enzyme by one of its scientists from the 
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extremophiles organisms found in Lake Bogoria, a Kenyan saline lake in the Rift 
Valley.565 
 
In 2004, the Kenyan Wildlife Society (KWS), in conjunction with the International Centre 
for Insect Physiology and Ecology (ICIPE), launched a claim in the US courts for a 
share in the proceeds accruing to the multinational companies Procter and Gamble and 
Genencor International, with respect to the sales of the bleach detergent and 
stonewashing product whose active ingredient – extremophiles – were illegally acquired 
in Kenya.566 The issue remains an unresolved and debated topic to this day. 
 
Kenya’s Case 7: United States National Cancer Institute: The maytenus buchananii 
shrub 
 
The maytenus buchananii is a shrub found in the Shimba Hills area that has been used 
by the indigenous Digo community to treat cancerous conditions for many generations. 
In the 1970s the USA National Cancer Institute (NCI) led by the knowledge of the Digo 
community, undertook a major screening program and found levels of maytansine567 in 
the shrub with medicinal potential for the treatment of pancreatic cancer.568 More than 
27,2 tonnes of the shrub were collected.569 The NCI appropriated and traded the 
knowledge to treat pancreatic cancer without the consent of the indigenous people or 
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the authority of the Kenyan government.570 There has also been no benefit sharing in 
the commercial use of this knowledge.571 
 
4.5.4.2 The Convention on Biological Diversity and ‘rejection’ by the USA 
 
The Convention on Biological Diversity (CBD) is the only comprehensive agreement   
dedicated to the conservation and sustainable use of biodiversity. The CBD572 
enshrines the sustainable use of natural resources; the fair and equitable sharing of 
benefits arising from generic resources and traditional knowledge; and requires prior 
informed consent to the use of such knowledge. The Convention also recognises states’ 
sovereignty over genetic resources.573 
 
The only non-parties to the treaty are the USA, Andorra, the Holy See, and states with 
limited recognition.574 The appearance of the USA on the list makes it starkly isolated 
from the rest of the world as a non-party in dealing with global biodiversity loss.575 
Ironically, the USA was extensively involved in the six-year drafting and negotiation 
phases of the CBD. However, when the instrument was opened for signature in 1992 at 
the Rio de Janeiro ‘Earth Summit’, the USA declined to sign it until a year later in 
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1993.576 In 1993, the instrument was transmitted to the country’s Senate for advice 
which would accompany the ratification of the CBD. However, the CBD failed to receive 
a ratification vote on the Senate floor.577 The issue of its ratification is a matter that has 
to date not been revisited.578 
 
The ‘rejection’ is concerned with the USA’s legal misgivings and policy tensions and 
interests in response to the Convention. These include multifaceted political, 
environmental and economic arguments ranging from the country’s foreign affairs, to its 
international environmental obligations, to corporate interests.579 
 
The lack of ratification of the CBD (and other key global environmental instruments) by 
the USA, signals a kind of ‘compromise’ by the country in committing to global 
environmental leadership as a world superpower.580 This is demonstrated through its 
low profile when a critical international environmental instrument has a potentially 
adverse effect on the competitiveness of the country’s economy.581 Akaka, providing an 
Hawaiian perspective on the failure of the USA to sign the Biological Diversity 
Convention, remarks:582 
 
The United States failure to sign the biodiversity convention is an especially disturbing 
development. In rejecting this treaty, the [U.S.] administration professed a desire to preserve 
economic development opportunities for [U.S.] industry. What the administration fails to recognise 
is that there can be no economic development without biological diversity… Given that natural 
organisms are the source of nearly three-quarters of all medicines, the loss of biological diversity 
has grave implications for the quality of life on Earth. When these species disappear so do the 
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cures for the ills that plague us… As my colleague Senator [George] Mitchell [D-ME] warned in his 
book 'World on Fire’: ‘When we let species become extinct, we foreordain our own extinction.’ 
Nowhere is the significance of the biological diversity convention more apparent than in Hawaii. 
Hawaii is famed for its unique natural heritage. No other place on Earth has a higher percentage of 
unique plant and animal species… The availability of ... science to contribute to human welfare 
rests in large part on the knowledge waiting to be discovered in the tropical forests. Yet Hawaii has 
already lost most of its original tropical forests, half of its original bird species, and an untold 
number of other wildlife and plants. 
 
4.6 Conclusion 
 
The global North-South divide is a crucial socio-economic and political divide that 
clearly presents a global challenge that must be addressed. An international human 
rights paradigm is one of the avenues through which social ills and environmental 
injustices should be tackled globally in order to promote the well-being of the people of 
poorer countries. Global environmental injustices are human rights violations against 
the Third World. Socio-economic status and political subjection are major factors 
influencing the extent of inequality and environmental injustice in Africa, with poorer 
nations baring the ‘lions’ share’ of the environmental burden.  
 
In the next (and final) chapter I discuss the promotion and protection of environmental 
justice initiatives in Kenya in terms of the ‘new’ 2010 Constitution of Kenya. In the 
chapter I also discuss Kenya’s policy blue-print – ‘Vision 2030’ – as a roadmap for 
advancing environmental justice in Kenya through the principle of sustainable 
development. 
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CHAPTER 5 
 
THE 2010 CONSTITUTION AND KENYA’S ‘VISION 2030’ AS ROADMAP FOR THE 
REALISATION OF ENVIRONMENTAL JUSTICE IN KENYA: CONCLUSIONS AND 
RECOMMENDATIONS 
 
 
5.0 Introduction 
 
The preceding chapter highlighted the loopholes and weaknesses arising from the 
previous Constitution of Kenya which impeded the protection of environmental rights 
and the nurturing of international environmental principles such as sustainable 
development and environmental justice. One of these weaknesses was the lack of 
explicit constitutional environmental provisions. Okidi et al argue that advocates of 
environmental protection were invariably seeking for the constitutionalisation of 
environmental rights so that they could rely on the force of the Constitution for 
environmental protection. Their efforts resulted in the enactment of the Constitution of 
Kenya, 2010, which recognised environmental rights.583 This chapter unveils the rich 
catalogue of environmental provisions in the new Constitution and their impact on the 
recognition and application of environmental justice in Kenya. 
 
The chapter also addresses the new long-term development blueprint for the country – 
‘Kenya Vision 2030’. The document is the boldest and most ambitious development 
plan in Kenya’s history and aims to transform Kenya from a Third World country into the 
league of middle-income countries. The blue-print is founded on environmental justice 
as one of its overarching principles/standards in the realisation of the development goal. 
Environmental justice is reflected in its integrated and careful application of the 
concepts of social justice, equitable regional development, distributive equity, and the 
provision of opportunities to the poor, protection of vulnerable groups, human rights, 
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environmental protection, public participation, and the sustainable development 
principle throughout the entire policy document.584 585 
 
The 2010 Constitution of Kenya and the Kenya Vision 2030 respectively, are the 
primary legal and policy frameworks for sustainable development in the country, and by 
extension, also for environmental justice. They both provide the bedrock for 
environmental thinking and decision-making which advances environmental justice 
initiatives. The two principle documents constitute environmental justice pillars for the 
country, which, in turn, provide the values and standards that guide the achievement of 
sustainable development/environmental justice.  
 
5.1 The 2010 Constitution and its environmental provisions pertinent to 
environmental justice 
 
The new Constitution not only provides for the right to a clean and healthy 
environment,586 but also dedicates an entire chapter587 to land, the environment, and 
natural resource management. The chapter on land and environment deals with the 
overriding principles of land policy in Kenya which require legislative implementation by 
the national government. They include: equitable access by all; security of land rights; 
transparent and accountable administration of land; equity and elimination of 
discrimination in relation to land ownership; and the equitable settlement of land 
disputes among local communities.588 The chapter, moreover, provides for the 
classification of land into three categories: collective or public ownership of land by 
Kenyans as a nation (such as lakes, rivers, national parks and forests); a communal 
category (ie, communal land held through cultural association of a group of people); and 
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an individual category (ie, private land registered to a person through a defined tenure 
of ownership) for effective land management and equitable land administration in the 
country.589 All these provisions have a significant impact on environmental justice 
concerns by ensuring equitable ownership, distribution and management of land and 
environmental resources in Kenya.  
 
Kenya is one of many countries today to have adopted legally enforceable 
environmental protection in its Constitution. The Constitution compels Kenya’s 
government to provide for environmental protection through meticulous legislative 
activity, and not merely through directive principles and state policy initiatives.590 
Kenya’s Constitution enshrines environmental protection in a number of its provisions 
(starting with its preamble), and puts an end to an age when environmental protection 
was a mere statutory right without constitutional fortification.591 Apart from statutory 
protection, the 2010 Constitution’s preamble emphasises environmental protection in 
Kenya as a primary and prioritised national concern. It provides that:  
 
…We the people of Kenya…Respectful of the environment, which is our heritage, and determined 
to sustain it for the benefit of future generations: Committed to nurturing and protecting the well-
being of the individual, the family, communities and the nation: Recognising the aspirations of all 
Kenyans for a government based on essential values of human rights, equality, democracy, social 
justice and the rule of law… 
 
The common thread running through the principles and values set out in the preamble, 
is their anthropocentric nature and their sustainable development and environmental 
justice ‘flavour’.592 The Constitution places human beings at the centre of environmental 
protection and governance. It also calls for their meaningful involvement in governance, 
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including the governance of natural resources.593 Placing people’s well-being at the 
centre of environmental thinking and protection, is a central theme in environmental 
justice. The promotion of human well-being is also an important tenet of sustainable 
development, a principle with strikingly similar objectives to those of environmental 
justice. 
 
While some of the Constitution’s environmental provisions are express – for example, 
that in the preamble above, or the right to a clean and healthy environment (discussed 
below) –  others are implied though their embodiment in the Bill of Rights – for example, 
the right to life594 and the socio-economic rights to health, to food, and to education.595 
These rights and their interrelationship with the environment and in furthering 
environmental justice, are discussed below. 
 
Environmental justice can, therefore, be applied in a significant measure through the 
Constitution’s guarantees and through a purposive interpretation of the spirit and values 
of the Constitution596 such as sustainable development, equality and human dignity, 
non-discrimination, social justice, public participation and inclusiveness, and protection 
of vulnerable and marginalised persons.597,598 This provides an opportunity for the 
                                                          
593
Muigua & Kariuki “Towards Environmental Justice in Kenya” available at www.kmco.co.ke/.../ 
Towards%20Environmental%20Justice%20in%20Kenya-January%202015.pdf (date of use: 11 June 
2017). 
594
Article 26. 
595
Article 43.  
596
In Kenya there has been a heated argument that the Constitution should be interpreted as a document 
with a living soul that embodies fundamental values and principles. Therefore, the values should be given 
priority and key importance whenever the Constitution is interpreted or applied. See 
http://johnnyanje.blogspot.co.ke/2012/11/constitutional-interpretation-in-kenya.html (date of use: 6 
November 2017). 
597
Article 10 provides for national values and principles of governance which bind all state organs and 
public officers when applying or interpreting the Constitution; applying or interpreting any law; or making 
or implementing public-policy decisions. These include: rule of law; democracy; devolution of power; 
public participation; social justice; human dignity; equality; good governance; and sustainable 
development. See Chapters 1 and 2 of this dissertation on the relevance of the national values to 
environmental justice. Also see Chapter 3 of the dissertation on the discussion of the close relationship 
between sustainable development and environmental justice and their common underpinning principles, 
and how the Kenyan Constitution incorporates these principles in art 10.  
598
Article 56 is dedicated to the protection of marginalised groups. It provides that: the state shall put in 
place affirmative action programs designed to ensure that minorities and marginalised persons, among 
other things, participate and are represented in governance, are provided special opportunities in 
 
 
128 
 
development of pro-environmental justice initiatives, activities, measures, and laws in 
the country. 
 
5.2 Substantive and procedural constitutional environmental rights in 
promoting environmental justice 
 
The law can generally be broadly classified into two main groups: substantive law and 
procedural law. Substantive law is the part of the law that creates, defines, and 
regulates the rights, duties, and powers of parties. On the other hand, procedural law 
defines the procedures or methods that must be observed in enforcing substantive 
law.599 Procedural law sets out the rules that prescribe the steps for having a right or 
duty judicially enforced. However, the distinction between substantive law and 
procedural law is not always watertight as the two groups may at times merge and 
overlap in the protection of rights. It further happens that courts may deem the rules that 
appear procedural also to be of substantive importance.600 
 
The Kenyan Constitution encompasses both substantive and procedural environmental 
rights that light the way for the realisation of environmental justice objectives in Kenya. 
Substantive environmental rights guarantee the right to a quality environment. In other 
words, they demand of courts to assess what the environment is, and what is required 
in order for the environment to be safe, healthy, or clean.601 A good example in the 
Constitution is the right to a clean and healthy environment (discussed in detail below). 
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Procedural environmental rights, by contrast, demand that courts identify specific 
procedures by which certain decisions are to be made that impact on the environment, 
such as those involving environmental justice, to produce equitable and proportional 
environmental policies and laws.602 Procedural environmental rights can enhance 
accountability and transparency in decision-making as regards the protection of the 
marginalised and vulnerable who are among the main concerns of environmental 
justice.603 In addition, many countries’ judicial systems, including Kenya’s, make 
provision for specific environmental tribunals, chambers, or courts604 which are subject 
to special procedures designed to facilitate the institution of actions to promote the 
vindication of environmental rights.605 (See further examples of procedural 
environmental rights discussed below.606) Procedural environmental rights are, 
therefore, the tools and vehicles for the realisation of substantive environmental rights. 
Without the requisite supportive infrastructure of procedural rights, substantive rights 
may be seen as no more that empty promises.607 
 
Generally, the procedural environmental rights encountered in many recent 
Constitutions (those enacted post-1998, in particular) including Kenya’s, have a 
tendency to follow the template set out in the European Union’s Aarhus Convention,608 
which is regarded as the most comprehensive treaty on environmental procedural rights 
to date, and which has been the subject of proposals for its conversion into a global 
treaty.609 The Kenyan Constitution focuses on the ‘three pillars of procedural rights’ – 
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access to information; participation in decision-making; and access to justice (discussed 
further below). The three procedural provisions are also recognised as pillars of 
‘procedural environmental justice’ by providing for public participation in environmental 
decision-making and the enforcement of environmental decisions.610 Procedural 
environmental justice links to environmental laws dealing with notice, access to 
information, consultation, and standing to bring court proceedings. Should 
disadvantaged groups be able to have a say in what happens to their environment and 
to obtain information about the risks and impacts of environmental decisions – including 
risks to their health; degradation of the environment; and loss of access to resources, as 
well as obtaining access to legal redress (where their rights are threatened or infringed), 
then environmental justice can be said to have been achieved.611 
 
The interplay between substantive and procedural environmental rights may be 
established by the practice in certain Constitutions of ‘combining’ procedural and 
substantive environmental rights.612 However, Boyd cautions that while there is a thin 
line separating the function of the two classes of right in enhancing comprehensive 
environmental protection, “procedural environmental rights are viewed as a complement 
to, rather than a substitute for substantive environmental rights”, and even if they are 
often found together, their roles should not be clumped together but should be clearly 
distinguished and understood for the effective application and development of 
environmental rights and principles.613 
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5.3 Scope of the right to a clean and healthy environment to promote and 
achieve environmental justice in Kenya 
 
Article 42 of the Kenyan Constitution provides:  
 
Every person has the right to a clean and healthy environment, which includes the right - 
a) To have the environment protected for the benefit of present and future generations 
through legislative and other means particularly those contemplated in Article 69; 
b) To have obligations relating to the environment fulfilled under Article 70; 
 
Article 69 provides for the state’s obligations in respect of the environment and 
articulates: 
 
Article 69 
 
(1) The state shall- 
 
a) Ensure sustainable exploitation, utilisation, management and conservation of the 
environment and natural resources, and ensure equitable sharing of the accruing benefits; 
b) Work to achieve and maintain a tree cover of at least ten percent of the land of Kenya; 
c) Protect and enhance intellectual property in, and indigenous knowledge of, biodiversity and 
the genetic resources of the communities; 
d) Encourage public participation in the management, protection and conservation of the 
environment; 
e) Protect genetic resources and biological diversity; 
f) Establish systems of environmental impact assessment, environmental audit and 
monitoring     of the environment; 
g) Eliminate processes and activities that are likely to endanger the  environment; 
h) Utilise the environment and natural resources for the benefit of the people of Kenya. 
 
(2) Every person has a duty to cooperate with the State organs and other persons to protect 
and conserve the environment and ensure ecologically sustainable development and use 
of natural resources. 
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Article 70 provides for the enforcement of environmental rights and redress where a 
person alleges that the right to a clean and healthy environment has been infringed or is 
threatened.  
 
Article 70 states: 
 
(1) If a person alleges that a right to a clean and healthy environment recognised and 
protected under article 42 has been, is being or is likely to be, denied, violated, infringed or 
threatened, the person may apply to a court for redress in addition to any other legal remedies that 
are available in respect to the same matter. 
 
(2) On application under clause (1), the court may make any order or give any directions, it 
considers appropriate- 
 
a) To prevent, stop or discontinue any act or omission that is harmful to the  environment; 
 
b) To compel any public officer to take measure to prevent or discontinue any act or 
omission    that is harmful to the environment; or 
 
c) To provide compensation for any victim of a violation of the right to a clean and healthy 
environment; 
 
(3) For the purposes of this Article an applicant does not have to demonstrate that any 
person has incurred loss or suffered injury. 
 
 
The constitutional environmental right (under cl 42(a)) includes having ‘the environment 
protected for the benefit of present and future generations through legislative and other 
means, particularly those contemplated in article 69’. This provision requires the 
enactment of laws and policies in order to realise the environmental right and remove it 
from the realm of mere aspiration.614 Article 69 provides for the ‘other means’ – apart 
from legislation – by which the environmental right should be made achievable by the 
state by providing a list of state obligations in respect of the environment. Article 69 
provides a broad range of responsibilities for the state which include not only 
environmental management obligations, but also essential environmental justice 
initiatives such as: ensuring the equitable sharing of environmental benefits; 
encouraging public participation in environmental management; establishing 
environmental impact assessment mechanisms; environmental audit and monitoring; 
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eliminating processes and activities that are likely to endanger the environment and the 
people; and utilising environmental resources for the benefit of the people of Kenya. It 
can be said that for the first time in the Kenyan legal system, article 69 of the 
Constitution creates a legal basis for the subsequent review of the various sectoral 
statutes and environmental policies should they not adhere to their constitutional 
obligations.615 
 
Article 42 read with article 69, calls on the state to implement measures, whether in 
policy, legislation, decision-making, or other environmental initiatives or mechanisms, as 
part of giving effect to the right to a clean and healthy environment.616 Article 69(2) 
imposes, inter alia, a duty on private individuals, organisations, companies, or industries 
to comply with environmental standards and obligations set by the state. 
 
The realisation of the environmental right and obligations will require significant law and 
policy development, governance reform, civic education, and judicial enforcement.617 
Legislative and policy mechanisms are imperative to providing clear provisions on how 
to achieve the requirements under article 69 such as public participation and 
environmental impact assessments, auditing, and monitoring of the environment, as 
measures relating to environmental management and environmental justice.618 Although 
the Environmental Management and Coordination Act (which preceded the new 
Constitution)619 to an extent provides for environmental impact assessment and audit, 
enshrining this requirement in the Constitution is praiseworthy in that it underscores the 
obligation of assessing environmental risks when facilitating mitigation for 
disadvantaged groups at the early stages of decision-making by the government and 
other relevant stakeholders which advances environmental justice objectives.620 
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The scope of the right to a clean and healthy environment as envisaged in the 
Constitution is wide-ranging and has a fundamental impact on the realisation of other, 
inextricably linked, human rights in the Bill of Rights.621 The protection of the 
environment is important in relation to the rights to life, health, culture, and living 
standards.622 For example, the right to life cannot be realised without the basic right to 
clean water, air, and land. Civil and political rights in the Constitution – for example, the 
right to life, human dignity, equality and freedom from discrimination, freedom of 
expression and association, and the right to vote623 – create the moral and political 
order necessary for the promotion of sustainable development.624 These rights are also 
key to the application of environmental justice measures in the protection of poor and 
vulnerable persons who often face an unfair burden of environmental risks, by giving 
them a voice in the policy and law-making process. Adebowale et al note that: 
 
A human rights perspective to sustainable development moves … to a wider approach to protecting 
the most vulnerable in society. These rights can provide a platform for environmental and 
sustainable improvements [the rights] are likely to benefit the most marginalised people, the poor, 
women, and minorities… Environmental human rights support a bottom up approach. Active 
involvement and shared control, by the people … most affected by a degraded environment is 
fundamental at local, national and global levels.
625
 
 
Economic, social and cultural rights provide substantive standards for an individual’s 
wellbeing.626 Environmental, economic and social rights are interrelated.627 Economic 
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and social rights in the Constitution include the right to the highest attainable standard 
of health, accessible and adequate housing, reasonable standards of sanitation, 
freedom from hunger, adequate food, the right to clean and safe water in adequate 
quantities, social security, and education. Article 21(2), for example, enjoins the state to 
pursue ‘legislative, policy and other measures including the setting of standards to 
achieve the progressive realisation of the economic and social rights’.628 The 
constitutional requirement of ‘other measures’, borrowed from  the South African 
Constitution629 in sections 24 (the environmental right) and 27 (socio-economic rights – 
‘health care, food, water and social security’),630 means measures that are: 
comprehensive and coordinated, clearly allocate responsibilities and tasks; are capable 
of promoting the realisation of the right; reasonable in conception and realisation; 
balanced and flexible, provide for needs of different degrees of urgency and do not 
exclude significant elements of society; and are responsive to the most urgent needs 
and the management of crises.631 
 
Article 21(4) further requires the state to ‘enact and implement legislation to fulfill its 
international obligations in respect of human rights and fundamental freedoms’ in the 
Constitution. The article guarantees the realisation and implementation of the Bill of 
Rights, which, in turn, assists in furthering constitutional objectives (including 
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environmental justice and sustainable development principles) that are paramount 
concepts or values in the interpretation and application of the Constitution or in enacting 
public-policy decisions.632 
 
The close link between economic and social rights and the environment in promoting 
human wellbeing was affirmed in the Kenyan case of Friends of Lake Turkana Trust v 
Attorney General & 2 others633 where the judge stated, inter alia, that the right to life, 
dignity and economic and social rights are all connected and indivisible, and it cannot 
be said that one set of rights is more important than another. All these rights (economic, 
social and environmental) therefore need to be observed by the state for a person to 
enjoy a reasonable standard of living.634 
 
In reinforcing the inter-relationship between the environmental right and socio-economic 
rights to strengthen sustainable development, the South African case of Fuel Retailers 
Association of Southern Africa v DG Environmental Management, Department of 
Agriculture, Conservation and Environment Mpumalanga Province635 similarly ruled that 
section 24(b)(iii)of the Bill of Rights (which provides that everyone ‘has the right[to] — … 
(b)(iii) secure ecologically sustainable development and use of natural resources while 
promoting justifiable economic and social development’) obliges the government to treat 
the objectives of environmental protection and socio-economic development as 
interdependent, and to refrain from pursuing one at the expense of the other. The court 
held that the government’s obligation to consider economic interests and its obligation 
to consider environmental interests are mutually contingent upon one another. The 
court further stated: ‘It [the Constitution] envisages that environmental considerations 
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will be balanced with socio-economic considerations through the ideal of sustainable 
development’.636 
In confirming the importance and role of the Kenyan courts in the continued 
safeguarding of all constitutional fundamental rights and freedoms in the promotion of 
human dignity and wellbeing, the case of Musa Mohammed Dagane & 25 others v 
Attorney General & Another637 ruled, under the previous Constitution, that:  
 
…the State has a constitutional obligation towards the applicants. The State must provide services 
to the applicants in a sustainable manner to promote social and economic development and 
encourage the growth and the sustenance of basic rights. The State also must respect, protect, 
promote and fulfill the basic rights enshrined in our constitution to ensure there is no violation or 
encroachment on the said rights on any entity or organ of the State. By evicting the applicants from 
their ancestral home, the respondents engaged in acts and in a manner that is broadly at odds with 
the spirit and purpose of constitutional obligations.
638
 
 
A wide interpretation of the right to a clean and healthy environment is paramount in the 
protection of other fundamental freedoms afforded by the Bill of Rights. Courts will be 
required to expand on the definition of the right to a clean and healthy environment so 
as to provide for diversified human wellbeing protection, taking into consideration both 
the interdependence of all human rights and the reinforcement of sustainable 
development.639 Moreover, a broad and purposive interpretation of the environmental 
right is also significant for in protection of environmental justice.640 
 
Although it can be said the concept of environmental justice is new and evolving in 
Kenyan jurisprudence under the new Constitution, some judges under the previous 
Constitution applied their minds to acknowledging the concept of environmental justice 
by attempting a wide interpretation of the right to a healthy environment (protected in 
the Environmental Management and Coordination Act).641 This approach could form a 
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solid foundation for further decisions embracing both the sustainable development 
principle and environmental justice. An interesting decision is the case of Peter K 
Waweru v Republic.642 Here the judge held that every person is entitled to benefit 
equally from the right to a clean and healthy environment, and even equated the right to 
the principle of environmental justice (see below). Although not primarily directed at the 
protection of environmental justice but rather at the protection of the right to a clean and 
healthy environment, the decision demonstrates the potential of Kenyan courts further 
to develop the concept of environmental justice with the aid of the new Constitution. In 
this case the judge observed that: 
 
…environmental crimes under the Water Act, Public Health Act and EMCA
643
 cover the entire 
range of liability including strict liability and absolute liability and ought to be severely punished 
because the challenge of the restoration of the environment has to be tackled from all sides…In the 
name of environmental justice water was given to us by the Creator and in whatever form it should 
never ever be the privilege of a few – the same applies to the right to a clean environment.
644
 
 
As the constitutional right to a clean and healthy environment is relatively new and a 
novel area in Kenya, its ‘proper’ interpretation can be promoted by the use of 
comparable jurisdictions such as that of neighbouring Uganda which has protected the 
environmental right since 1995 through the enactment of the Uganda Constitution.645 In 
interpreting the right to a clean and healthy environment, the Ugandan courts have 
given a broad meaning to the right by promoting the various aspects of human 
wellbeing. For example, in the Ugandan decision of Uganda Electricity Transmission Co 
Ltd v De Samaline Incorporation Ltd,646 the court interpreted the right to a clean and 
healthy environment as 
 
...the right to a clean and healthy environment…should be regarded as a holistic social-cultural 
phenomenon because it is concerned with physical and mental wellbeing of human beings…a 
clean and safe environment is measured in both ethical and medical context. It is about linkages in 
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human wellbeing. These may include social injustice, poverty, diminishing self-esteem. And poor 
access to health services.That right is not restricted to a clinical model.
647
 
 
Furthermore, although it is not strictly applicable to Kenya, it may be argued that the 
European Charter on Environment and Health648 can provide some guidance on 
broadening the interpretation of the right to a clean and healthy environment for the 
purposes of environmental justice protection, and the development of environmental 
policies for the advancement of human wellbeing both of which are central to 
sustainable development. Despite its enactment so many decades ago (back in 1989), 
the Charter’s provisions on health and environmental principles relating to public policy 
remain relevant today as guidelines for the sustainable development649 of nations and 
the environmental justice discourse.650 The Charter provides, inter alia:651 
 
Good health and wellbeing require a clean and harmonious environment in which physical, 
psychological, social and aesthetic factors are all given their due importance. The environment 
should be regarded as a resource for improving living conditions and increasing wellbeing. 
 
The health of every individual, especially those in vulnerable and high-risk groups, must be 
protected. Special attention should be paid to disadvantaged groups. 
 
All aspects of socio-economic development that relate to the impact of the environment… and 
wellbeing must be considered. 
 
Governments, public authorities and private bodies should aim at both preventing and reducing 
adverse effects caused by potentially hazardous agents and degraded urban and rural 
environments 
 
Development assistance should promote sustainable development and the safeguarding and 
improvement of human health as one of its integral components. 
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5.4 Making environmental justice attainable through constitutional procedural 
environmental rights: Access to information, public participation in 
decision-making, and access to justice 
 
Procedural environmental rights can be summarised by the statement that, through 
making environmental information widely available to the citizenry and involving the 
public in environmental decision-making, it becomes easier for aggrieved persons to 
seek justice and protection of environmental rights.652 Procedural environmental rights 
enable citizens to play an active part in the realisation of environmental justice.653 The 
rights to information, participation, and access to justice allow disadvantaged members 
of society (who are the most likely to bear the burden of environmental impact) to 
participate in and have a say over the making and enforcement of environmental laws 
and decisions.654 ‘Procedural environmental justice’ refers to the existence of laws that 
provide for public participation in environmental decision-making and the enforcement of 
environmental decisions.655 Therefore, procedural environmental rights in the 
Constitution empower the public and civil society groups to make social and 
environmental claims and to hold the state, private entities, and individual actors 
answerable for their actions or omissions.656 
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Principle 10 of the Rio Declaration657 elaborates on the notion of procedural 
environmental rights as follows: 
  
Environmental issues are best handled with the participation of all concerned citizens, at the 
relevant level. At the national level, each individual shall have appropriate access to information 
concerning the environment that is held by public authorities, including information on hazardous 
materials and activities in their communities, and the opportunity to participate in decision-making 
processes. States shall facilitate and encourage public awareness and participation by making 
information widely available. Effective access to judicial and administrative proceedings, including 
redress and remedy, shall be provided. 
 
5.4.1 The right of access to information and its link to environmental justice 
 
Logically, the right of access to environmental information is the first procedural right 
that should be available for securing environmental justice. This is to enable effective 
participation by underprivileged groups in particular (such as the poor) in the decision-
making process. Access to information enables vulnerable persons and/or groups who 
are likely to bear the brunt of the unfair impact of any environmental action, to contribute 
to the policy and law-making process, and to participate in the implementation of 
environmental decisions that are likely to affect them adversely.658 Access to 
information on government processes, such as policy development or environmental 
impact assessments (EIAs), empowers the public to understand ‘why’ and ‘how’ 
environmental decisions are made and to participate in that process.659 The value of 
transparent and accessible information systems is generally recognised as a vital 
ingredient in the achievement of a democratic society and an indispensable constituent 
for achieving sustainable development.660 
 
The Kenyan Constitution deals with access to information in article 35 which provides 
that: 
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35(1)  Every citizen has the right of access to- 
 
(a) Information held by the State; and 
(b) Information held by another person and required for the exercise or protection of any right 
or fundamental freedom. 
 
Gathu and Kahindi submit that from article 35(1)(a) of the Constitution it is clear that the 
state is the ‘custodian’ of the country’s information which it holds in trust on behalf of 
citizens.661 It also follows that citizens have the right of access to information held by the 
state that can help in the protection of their rights. Article 35(1)(b) obliges private 
persons other than the state to make information accessible to the public for the 
protection of fundamental rights and freedoms. The Access to Information Act662 was 
passed in 2016 to give effect to the constitutional provision and provides a framework 
for public entities and private bodies pro-actively to disclose information for the 
purposes stated in article 35 the Constitution.663 The Act requires a private person in 
possession of information which is of significant public interest due to its relation to the 
protection of human rights, the environment, or public health and safety, to disclose that 
information.664 In terms of the Act, a person may request access to environmental 
information without having to state an interest or give a reason.665 
 
Environmental information includes information on measures such as policies, 
legislation, plans, programs, and activities affecting, or likely to affect, the environment, 
as well as measures or activities designed to protect it. Reports on the implementation 
of environmental legislation also constitute environmental information.666 The Kenya 
Environmental Information Network (KEIN) is a project initiated by the United Nations 
Environment Programme (UNEP) and the government to facilitate open access to 
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environmental data and information to promote sustainable development in the 
country.667 
 
Ideally, any environmental information should be readily available, clear, and easily 
understood. It should also contain sufficient detail to allow members of the public to 
understand the effect and implications of the information provided and how it will impact 
on their rights to seek proper redress. Information should be provided timeously and 
should be accurate in order adequately to equip and empower the public with the 
knowledge required to participate effectively in the decision-making process. Moreover, 
the information should be provided in multiple languages and be published in accessible 
media.668 Scientific information should be provided in a format that is comprehensible to 
the public.669 Access to information not only fosters democracy, it also ensures 
openness and transparency in decision-making.670 An informed public is more likely to 
be vigilant in guarding against environmental injustices and those vices which trigger 
social injustice and inequality.671 The right of access to information also gives the public 
a practical tool to oversee government environmental decision-making and conduct.672 
The ability to gain access to information is also important in allowing the public to 
participate in the non-legislative and informal processes involved in environmental 
decision-making and environmental injustices. These might include protest, self-
education, community education, and other means of influencing and engaging in public 
debate and attempting to influence government policy development and the 
environmental outcomes envisaged.673 
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The right of access to information further involves the free dissemination of information 
to raise public awareness and knowledge, and by so doing, to enhance the appreciation 
of the best ways in which to protect and manage the environment. For instance, 
degradation of the environment leads to a scramble for scarce resources which 
culminates in environmental injustices, poverty, and social conflict.674 
 
5.4.2 The role of public participation in promoting environmental justice 
 
Environmental justice can be defined as the “fair treatment and meaningful involvement 
of all people regardless of race, colour, national origin, culture, education, or income 
with respect to the development, implementation, and enforcement of environmental 
laws, regulations, and policies”.675 Public participation above all requires that vulnerable 
and disadvantaged groups who are normally at the receiving end of environmental risks, 
be given an appropriate opportunity to participate in decisions about a proposed activity, 
policy, or law that will affect their environment, livelihood and/or health.676 Public 
participation can be seen as one of the cornerstones of environmental justice.677 As a 
procedural right, the right to participate can be defined as “the right to treatment as an 
equal”.678 If the interests and needs of affected persons are not represented at the 
deliberation table, it is likely that an unfair outcome which side-lines the voice of the 
marginalised may result. Aristotle referred to participation as a status under which 
individuals have an “equal share in ruling and being ruled”.679 Public participation not 
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only involves the way in which a decision is made, but also the fairness of the decision-
making process.680 
Public participation is a value highlighted in various provisions in the new Constitution. 
This suggests that the Constitution places a high premium on public participation as one 
of its foundational principles which forms the bedrock of environmental justice 
protection. For example, article 10(2)(a) of the Constitution recognises public 
participation as one of the national values and a principle of governance in applying and 
interpreting the Constitution, interpreting any law, and taking public-policy decisions. 
Article 69(1)(d) requires the state to promote public participation in the management 
and protection of the environment. Public participation is also encouraged by article 
56(a) through the provision for the participation and political representation of minorities 
and marginalised groups in governance. Article 232(1)(d) recognises peoples’ 
participation in the process of policy-making as one of the values and principles of 
public service. All these constitutional principles are vital in challenging environmental 
policies, programs, and laws that have a prejudicial impact, and which do not safeguard 
the environment and human wellbeing. 
 
In Friends of Lake Turkana Trust v Attorney General & 2 others681 the court was of the 
view that access to environmental information was a prerequisite for effective public 
participation in decision-making and monitoring government and public-sector activities 
impacting on the environment. The court also observed that article 69(1)(d) of the 
Constitution of Kenya, 2010, obliges the state to encourage public participation in the 
management, protection, and conservation of the environment, and that public 
participation is only possible if the public has access to information. 
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Public participation may involve various forums at the community, grassroots level 
including public hearings or public meetings involving local leaders such as chiefs.682 
However, these forums do not in themselves fully constitute conditions necessary for 
effective, meaningful and ‘authentic’ public participation.683 In other words, mere 
consultation and informing the public about a particular environmental proposal do not 
in themselves conclusively constitute proper and efficient public participation. Adequate 
participation must also involve meaningful exchanges between the decision-maker and 
the public, with the possibility that the input by the public can influence the ultimate 
decision.684 Ultimately, genuine attempts to address the public concerns should be 
made. Appropriate weight should be attached to and suitable attention should be given 
to these concerns when any environmental decision is ultimately taken.685 
 
Another form of environmental public participation is the right to lobby. The Constitution 
guarantees freedom of association686 and the right to assemble, demonstrate, picket, 
and to present petitions to public authorities.687 These are important tools that local 
communities can use to campaign for environmental justice. For example, communities 
can, by staging demonstrations and protests, stop corporations that are causing 
environmental pollution.688 A good example of the application of lobbying in promoting 
environmental justice is the ongoing Maasai land claims initiative the overall goal of 
which is to redress historical injustices and wrongs arising from the appropriation of 
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Maasai ancestral land by the British colonial government following the Maasai 
Agreements of 1904 and 1911, and the failure by successive governments of 
independent Kenya to address these injustices and wrongs.689 
 
 
5.4.2.1 Enhancing environmental justice through public participation in any 
environmental impact assessment (EIA) process 
 
Article 69(f) of the Constitution obliges the government to establish systems of 
environmental impact assessments (EIAs), environmental audits (EAs), and the 
monitoring of the environment.690 The Constitution recognises the EIA as a fundamental 
process in the achievement of the right to a healthy and clean environment under article 
42(b). 
 
The EIA is a procedure or tool for evaluating the likely impact of a proposed activity on 
the environment. Its purpose is to provide decision-makers (including the government 
and the public) with information as to the possible effects and impact of a project before 
issuing an authorisation to proceed.691 The EIA entails a process through which a report 
detailing the foreseeable environmental effects of a proposed policy or project is made 
available to the affected public for comment and input. The EIA provides environmental 
decision-makers with information on the possible consequences of the proposed 
activities, programs, and policies and their impact on the environment. It also enables 
public participation by potentially affected persons in the decision-making process. The 
EIA is primarily aimed at designing projects or plans that are not only ‘environmentally 
sound but also socially compatible and equitable’, ie, only plans/policies/programs or 
actual projects that have a positive effect on both the environment and the local 
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community should proceed.692 The EIA has become an important tool in environmental 
management world-wide and in curbing environmental injustices since its origin in the 
USA in 1969 and its adoption by the 1972 Stockholm Conference.693 
 
The EIA is critical in analysing and screening environmental wrongs and in providing 
solutions to prevent them altogether, or to mitigate them to acceptable levels. It is a 
fundamental process in achieving human wellbeing and sustainable development.694 
For instance, the EIA can be a powerful tool by which to monitor and control operations 
of private bodies such as multinational corporations in a country so as to ensure the 
environmental safety of the public.695 
 
It has been found that an effective EIA should, inter alia:696 
 
i provide an opportunity for public scrutiny and participation in decision-making;  
ii facilitate better-informed judgments when balancing environmental and 
developmental needs; and  
iii contribute to the implementation of national policies on sustainable development. 
 
To achieve the desired outcome the EIA is guided by certain set principles including:697 
 
i. it should be aimed at achieving sustainable development; 
ii. it should be applied to all proposed actions likely to have a significant adverse 
effect on environment and human health;  
iii. it should include an analysis of feasible alternatives to the proposed action;  
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iv. it should include meaningful opportunities for public participation; and 
v. it should be carried out in a multi-disciplinary manner using practicable science to 
foresee the impact of the project on various human aspects such as 
environmental, social, economic, and cultural.  
 
The EIA process is prescribed in sections 58 and 59 of the Environmental Management 
and Coordination Act of 1999. Section 58,698 inter alia, obliges the proponent of a 
project to undertake or cause to be undertaken an environmental impact assessment 
study and to prepare a report containing the findings. A proponent is prohibited from 
implementing a project likely to have a negative environmental impact or for which an 
EIA has not been concluded or approved by the National Environmental Management 
Authority (NEMA). The NEMA is established under the Environmental Management and 
Co-ordination Act as the principal government mechanism for the implementation of all 
policies relating to the environment.699 
 
An EIA study must take into account, inter alia, social considerations such as the 
presence of low-income communities and vulnerable persons, and should factor in how 
such communities or persons would be affected by the proposed project either 
positively, such as economic and other benefits, or negatively.700 The study should:701 
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i identify the anticipated environmental impacts of the project and the scale of the 
impacts;  
ii identify and analyse alternatives to the proposed project;  
iii propose mitigation measures to be taken during and after the implementation of 
the project; and  
iv develop an environmental management plan with mechanisms for monitoring 
and evaluating the compliance and environmental performance which shall 
include the cost of mitigation measures and the time frame of implementing the 
measures.  
 
In order for the EIA report to provide sufficient detail to guide environmental decision- 
making, it should include information such as, among other things:702 
 
i the proposed location of the project;  
ii relevant information relating to the project such as  its objectives; 
iii the technology, procedures, and processes to be used, in the implementation of 
the project; 
iv the materials to be used in the construction and implementation of the project; 
v the products, by-products, and waste to be generated by the project;  
vi a description of the potentially affected environment; 
vii the environmental effects of the project, including the anticipated social and 
cultural effects and the direct, indirect, cumulative, irreversible, short-term and 
long-term effects;  
viii alternative technologies and processes available and reasons for preferring the 
chosen technology and processes; and 
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ix An environmental management plan proposing the measures for eliminating, 
minimising, or mitigating adverse impacts on the environment including the cost, 
time-frame, and responsibility to implement the measures. 
 
Public awareness and participation is central to the EIA. During the process of 
conducting an EIA study the proponent must, in consultation with the NEMA, include 
input from the community or individuals affected by the proposed project.703 The public 
must be given an opportunity to participate in deciding whether the proposed project is 
viable. After the EIA report has been approved by the NEMA, the proponent of the 
project must make the project known and include in its publication the anticipated 
effects and benefits of the project by, inter alia:704 
 
i posting posters in strategic public places in the vicinity of the site of the proposed 
project informing the affected parties and communities of the proposed project; 
ii publishing a notice of the proposed project for two successive weeks in a 
newspaper that has a nation-wide circulation; 
iii making an announcement of the notice in both official and local languages in a 
radio broadcast with a nation-wide coverage at least once a week for two 
consecutive weeks; 
iv holding at least three public meetings with the affected parties and communities 
to explain the project and its effects, and to receive their oral or written 
comments; and 
vi ensuring that appropriate notices are sent out at least one week prior to the 
meetings, and that the venues and times of the meetings are convenient for the 
affected communities and the other concerned parties. 
 
The EIA can help prevent and mitigate negative environmental effects and 
environmental injustices when meaningful and authentic participation by affected 
sectors of the population is facilitated. Strengthening environmental compliance through 
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the EIA process also requires concerted efforts by both the public and private sectors 
each playing its role in ensuring that industries and local authorities adhere to 
environmental legal standards. Government officials, particularly inspectors, 
investigators, and prosecutors, must exercise public authority in accordance with the 
standards of good governance as provided for in the Constitution with a view to 
protecting and improving public wellbeing.705 For example, in 2015 an example of 
environmental injustice emerged when a low-income village in Mombasa was affected 
by lead poisoning originating from a factory. The government authorities were blamed 
for being lax and failing to monitor the factory’s compliance with health and 
environmental standards and regulations. Civil society led a protest campaign which 
resulted in the closure of the company by the government.706 
 
5.4.3 The right of access to justice through the courts in promoting environmental 
justice 
 
Access to justice gives voice to vulnerable and disadvantaged persons in the promotion 
of the right to a clean and healthy environment. Access to justice is an instrument that 
provides the structural framework necessary for the realisation of constitutional 
guarantees which include non-discrimination, the rule of law, equality, social justice, 
protection of the marginalised, the promotion of human well-being, and sustainable 
development.707 
 
Access to justice in relation to the realisation and protection of environmental justice 
involves the ability to obtain an array of appropriate remedies through institutions of 
justice   ̶  both formal (ie, the judiciary) and informal (ie, through alternative dispute 
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resolution and other conflict-management mechanisms).708 Access to environmental 
justice is achieved when poor, marginalised, and vulnerable groups and individuals in 
society who usually face the heaviest burden of environmental harm, are able to find 
solutions within a judicial system (both formal and informal) that are accessible, 
affordable, and comprehensible to the common man, woman, or even groups, and 
which dispense justice fairly, speedily, and without discrimination, fear, or favour.709 
Access to justice in promoting (and ensuring) environmental justice thus entails the 
opening up of formal and informal systems and legal structures to disadvantaged 
groups in society by the removal of legal, financial, and social barriers such as 
language, lack of awareness of legal rights, and the elimination of any form of 
intimidation or fear that proves a hindrance to approaching the judiciary.710 Access to 
justice was summarised in the Kenyan case of Dry Associates Limited v Capital Markets 
Authority & Another Interested Party Crown Berger (K) Ltd711 as constituting: the 
awareness and understanding of the law by aggrieved persons; equality in the 
protection of rights; availability of physical legal infrastructure; affordability of legal 
services; provision of a conducive environment within the judicial system; expeditious 
disposal of cases; and enforcement of judicial decisions without delay. 
 
The Constitution considers access to justice the central pillar in the achievement of its 
core values and key objectives. The protection of environmental justice is anchored in 
the Constitution’s promotion of fairness, justice, and equity. Article 48 of the Constitution 
guarantees access to justice for all.712 Article 159 guarantees that justice shall be done 
to all, irrespective of status; justice shall not be delayed; alternative forms of dispute 
resolution and traditional (African) dispute resolution mechanisms shall be promoted; 
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justice shall be administered without undue regard to technicalities; and the purposes 
and principles of the Constitution shall be protected and promoted. 
 
5.4.3.1 Extending locus standi and its impact on the promotion of environmental 
justice 
 
The strict approach to standing (locus standi) in Kenya under the old constitutional 
regime restricted the realisation of environmental justice by requiring that only 
individuals who had a personal stake in a matter could institute legal claims.713 The 
2010 Constitution, recognising this serious flaw which resulted in massive abuse of 
fundamental human rights, expanded ‘standing’ to allow both individuals and groups to 
bring claims without having to show a direct, personal interest.  
 
An extended locus standi is an important element in ensuring access to environmental 
justice. In promoting access to justice, article 22(2) of the Constitution provides that in 
protecting fundamental rights, the following may institute actions in court: 
 
a) a person acting in his or her own interest; 
b) a person acting on behalf of another person who cannot act in his or her own 
name; 
c) a person acting as a member of, or in the interest of, a group or class of persons; 
d) a person acting in the public interest; or 
e) an association acting in the interest of one or more of its members. 
 
Article 70(3) further provides that when seeking protection of the environmental right an 
applicant need not show that any person has incurred loss or suffered injury. 
 
Through articles 22(2) and 70(3) the Constitution recognises public-interest litigation 
which is both a viable and an effective way of promoting environmental justice in Kenya. 
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Public-interest litigation is an important tool in restraining the government from 
embarking on actions, programs, and policies that have a negative impact on the 
environment and the wellbeing of communities.714 
 
5.4.3.2 The role of the Environmental and Land Court in promoting environmental 
justice 
 
One of the fundamental gains of the new Constitution is the establishment of an 
Environmental and Land Court (ELC) exclusively to determine environmental matters in 
Kenya. The ELC carries a status similar to that of a High Court (superior court) which 
once again illustrates the high regard given to the environment in the new constitutional 
dispensation.715 The Environment and Land Court Act716 establishes an ELC to hear 
matters dealing with the environment and land. The establishment of the court is also a 
recognition of the need to improve access to justice in environmental matters. 
Previously, environmental and land court matters were heard in the ordinary courts and 
it could take years before justice was seen to be done by the parties.717 
 
Notably, the Environment and Land Court Act furthers the realisation of justice in 
environmental matters by giving the court suo moto jurisdiction.718 Courts may therefore 
act without necessarily waiting for the filing of case in public-interest litigation. Moreover, 
it is arguable that suo motu jurisdiction also allows judges to engage in judicial 
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activism.719 In safeguarding environmental rights the ELC is also guided by informal 
justice devices envisaged in article 159(3)720 of the Constitution so as to promote 
greater access to justice.721 
Judicial review is also an important tool in the realisation of environmental justice. This 
can be undertaken by the ELC by virtue of its status as a High Court through its 
supervisory power to monitor decisions or failure to act by the government by ensuring 
that public bodies are bound by the rule of law and give due weight to critical 
environmental factors.722 
 
Notwithstanding the establishment of the ELC, High Courts other than the ELC are not 
prevented from hearing claims in respect of the right to a clean and healthy 
environment. In Said Tahir & 2 others v County Government of Mombasa & 5 others723 
the judge ruled that the right to a clean and healthy environment is a right under the Bill 
of Rights and is enforceable in the High Court under article 23(1) of the Constitution.724 
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There is a thus a jurisdictional duality between the High Courts and the ELC as regards 
the enforcement of the right to a healthy environment. The High Courts’ power to confer 
remedies in environmental matters as such, derives from section 13(7) of the 
Environment and Land Act.725 
 
It is expected that with the establishment of a specialised court system to deal with 
strictly environmental matters, the ELC will play a significant role in the interpretation 
and development of progressive environmental law and jurisprudence which furthers 
sustainable development aims. Concepts such as environmental justice are expected to 
find greater recognition and application in furthering the objectives and principles 
underpinning the new Constitution in the protection of the right to a clean and healthy 
environment. 
 
5.4.3.3 Quasi-judicial bodies and alternative dispute resolution mechanisms in the 
promotion of environmental justice 
 
The use of alternative dispute mechanisms is an important tool in the promotion of 
environmental justice in environmental conflicts in Kenya.726 Many people in Kenya do 
not have ready access to the judiciary for various reasons such as high filing fees, 
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bureaucracy, complex procedures, illiteracy, and long distances from the courts.727 The 
Constitution recognises and acknowledges this reality by promoting the use of 
alternative justice systems. Article 50(1) provides 
 
every person has the right to have any dispute that can be resolved by the application of law 
decided in a fair and public hearing before a court or, if appropriate, another independent and 
impartial tribunal or body.   
 
Moreover, article 159(2)(c) of the Constitution, makes provision for the use of  
alternative forms of dispute resolution including reconciliation, mediation, and arbitration 
in dispensing justice. 
 
Alternative dispute mechanisms are important in environmental justice in that they 
promote public participation.728 Alternative dispute mechanisms such as mediation and 
conciliation promote environmental democracy through participation, and are aimed at 
producing ‘win-win’ environmental decisions rather than the strict enforcement of the 
rights of the parties.729 
 
The Environmental Management and Coordination Act makes provision for quasi-
judicial bodies which play an essential role in making justice in environmental matters 
more accessible to the public.These bodies include: 
 
(i) the National Environmental Tribunal (NET); and  
(ii) the Public Complaints Committee (PCC).  
 
(i) The National Environmental Tribunal (NET) 
 
The NET was established under section 125 of the Environmental Management and 
Coordination Act. It is aimed at offering expeditious and less costly justice than the 
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ordinary court system. No costs are levied for filing proceedings before the tribunal and 
its procedure is simplified, flexible, and free from legal technicalities. The NET is not 
bound by the rules of evidence (as set out in the Evidence Act).730 It consists of 
environmental experts from different professional backgrounds whose function is to 
facilitate the effective delivery of justice. These include: a chairman nominated by the 
Judicial Service Commission, who shall be a person qualified for appointment as a 
judge of the High Court of Kenya; an advocate of the High Court of Kenya nominated by 
the Law Society of Kenya; a lawyer with professional qualifications in environmental law 
appointed by the Minister of the Environment; and two persons appointed by the 
Minister, who have demonstrated exemplary academic competence in the field of 
environmental management.731 The administration of justice at the NET is enhanced by 
the requirement of supervisory jurisdiction of the High Court of any of the NET’s 
decisions through either judicial review, or a right of appeal to the High Court.732 
 
Access to justice via the NET is nevertheless hampered by its lack of ‘original’ 
jurisdiction as it functions as an appellate body over decisions of other administrative 
environmental organs under the Environmental Management and Coordination Act.733 
Its appellate jurisdiction denies people the opportunity to approach the NET directly for 
the resolution of environmental matters. One can only approach NET via appeal from 
other environmental bodies such as the NEMA on decisions on the issuing, denial, or 
revocation of EIA licences, among other matters. 734 
 
(ii) The Public Complaints Committee (PCC) 
 
The Public Complaints Committee (PCC) was established under section 31 of the 
Environmental Management and Coordination Act to serve as an environmental 
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ombudsman. The membership comprises: a chairman appointed by the Minister  of 
Environment who shall be a person qualified for appointment as a judge of the High 
Court of Kenya; a representative of the Attorney-General; a representative of the Law 
Society of Kenya; a representative of non-governmental organisations who shall be the 
secretary of the Complaints Committee; a representative of the business community 
appointed by the Minister of Environment; and two members appointed by the Minister 
for their active role in environmental management.735 
 
The functions of the PCC include: investigating and addressing environmental 
complaints reported to it against the NEMA by the public; investigating, on its own 
motion, any suspected case of environmental degradation; and the preparation of 
reports which form part of the annual report on the state of the environment presented 
in parliament by the Minister of Environment.736 
 
The PCC has the potential to improve access to justice and promote human wellbeing 
as an intermediary between the state and the public in environmental justice claims. 
The PCC has to date investigated cases of air pollution caused by uncontrolled burning 
of garbage, emission of noxious gases by factories and industries, the discharge of 
untreated water into water bodies, and the drying-up of water masses due to diversion 
of rivers.737 
 
5.4.3.4 Traditional dispute resolution mechanisms in enhancing environmental 
justice 
 
Resource-based conflicts are a common feature in environmental injustice in 
communities in Kenya which depend primarily on natural resources such as grazing 
land. These issues arise due to a scarcity of natural resources and can lead to injustices 
and social disintegration. Proper handling of the conflicts is essential in promoting 
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sustainable development through conflict management systems that are readily 
accessible to these communities and allow them to enjoy autonomy over the process as 
well as the outcome of the conflict resolution mechanism, and in this way foster 
amicable relationships and the restoration of order.738 Article 159(3) of the Constitution 
recognises traditional dispute resolution mechanisms as an important avenue in 
promoting access to justice. 
 
Community traditional leaders such as chiefs and councils of elders play a significant 
role in the promotion of community environmental justice in natural resource distribution, 
management, and conflict resolution. Traditional chiefs and elders in today’s Kenyan 
society remain an integral part of democracy as true representatives of communities in 
rural areas.739 They are accessible, respected, and frequently act in day-to-day 
community affairs. Traditional dispute resolution mechanisms are typically characterised 
by their participatory nature. For example, in Kenya community gatherings commonly 
known as ‘baraza’ offer an opportunity for members of the community to voice their 
grievances and opinions on issues affecting them.740 The chief, as the African saying 
asserts, ‘is like a swamp where fire ceases to burn’ and as such plays an important role 
in dispensing swift, inexpensive, and popular justice.741 
 
Keulder, in capturing the important role of traditional leaders in promoting access to 
justice in the community, opines742 
 
… the institution of traditional leaders and its procedures of governance is not only a simpler form 
of government, but also a more accessible, better understood, and a more participatory one. It is 
more accessible because it is closer to the subjects than any other system of government; subjects 
have more direct access to their leaders because they live in the same village and because any 
individual can approach the leader and ask him or her to call a meeting…decision making is based 
on consensus, which creates greater harmony and unity; it is transparent and participatory because 
most people may attend tribal meetings and express their views, directly...and lastly, harmony and 
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unity prevail because the interests of the tribal unit, rather than an individual or group of individuals, 
are pursued and expressed. 
 
The council of elders (Jaarsa Dedha) in the Boran community is responsible for 
decisions regarding the management of resources.743 Among the Turkana, the 
Ng’ekeliok is the most senior body dealing with conflict resolution, and guides the 
community on matters concerning possible starvation and impending droughts. In the 
proportional distribution of resources, the Nge’ekeliok group of elders is responsible for 
restricting access to mountainous areas which are protected for the drier seasons. In 
the Gabra community, the Yaa council of elders is responsible for protecting the 
reserved hilly areas. Only destitute members of the community who have lost livestock 
during a drought, for example, may be permitted to settle temporarily in these areas 
until their herds have been rebuilt.744 Moreover, in the majority of communities in 
Northern Kenya which is a drought-prone area, the councils of elders play a role as the 
custodians of water resources. For instance, they are involved in managing water 
extraction from boreholes, ensuring fair resource distribution, and so, in essence, for 
dispensing environmental justice.745 
 
Peace committees are also responsible for bridge-building initiatives in restoring order 
and forming amicable relationships between resource-conflicting communities in 
promoting environmental justice in Kenya. Peace committees are hybrid bodies 
applying both the traditional conflict resolution mechanisms and formal arbitration 
processes.746 Examples of such peace committees include the Wajir Peace and 
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Development Committee (WPDC) and the Tana River Peace and Reconciliation 
Committee (TRPRC).747 
 
Wajir is a district in the North Eastern province of Kenya characterised by poverty, 
marginalisation, underdevelopment, and lack of social infrastructure such as education 
and health facilities. The majority of the population are nomadic pastoralists who 
compete for scarce resources, including water and grazing. The competition for scarce 
natural resources is a major source of conflict and environmental injustice. For example, 
between 1991 and 1992 resource-based violence culminated in the killing of 1 200 
people, while thousands of others were either robbed, raped, or wounded. Livestock 
estimated at a value of US$ 900 000 was also destroyed. The WPDC, established in the 
aftermath of the violence, has helped to build peace and foster environmental justice in 
the area.748 
 
Some of the roles and functions of peace committees involve: facilitating peace, 
dialogue, and reconciliation; fining wrongdoers; ‘cursing’ perpetrators in accordance 
with to respective traditional customs; enhancing and empowering community 
participation in peace building; and raising conflict awareness by educating the 
community on their role in resource distribution at the grassroots level.749 
 
5.5 A summary of the impact of the 2010 Constitution in achieving 
environmental justice in Kenya 
 
The best way, to my mind, to illustrate the impact of the 2010 Constitution following 
upon my discussion of the Constitution above, is to enumerate by means of a summary 
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the many ways in which the recognition of the concept ‘environmental justice’ manifests 
itself in the Constitution, albeit for the most part indirectly. 
 
It can be argued that environmental justice is indeed a recognisable principle 
underpinning the Constitution. Although environmental justice is not expressly 
mentioned in the Kenyan Constitution, it can be clearly identified in the new 
constitutional dispensation’s key initiatives, purposes, and overarching principles 
including sustainable development, human dignity, non-discrimination, and equity. 
These values or principles essentially form the spirit of the Constitution and guide the 
public decision-making process in Kenya including: the challenging of objectives 
reflecting environmental injustices; the enactment of environmental laws; and the 
adoption of policies, directives, initiatives, and measures suggesting environmental 
thinking. 
1) Through the recognition of the right to a clean and healthy environment the 
object of the right has been shown to be multi-faceted and diversified calling for 
an holistic, comprehensive, and integrated approach in promoting human 
wellbeing and environmental justice. The protection of environmental justice 
involves the protection of all human rights including civil, cultural, economic, 
political, and social rights which are universal, interdependent, and indivisible. 
Once again it can be said that although environmental justice is not mentioned 
directly in the Kenyan Constitution, it can be identified in the dispensation’s key 
initiatives, purposes, and over-arching principles.  
 
2) Through the provision of substantive and procedural environmental rights in the 
Constitution, the standard, benchmark and threshold for environmental thinking, 
objectives, legislation, programs, and decision-making in the country are 
confirmed. Concerted efforts from all the stakeholders, including the general 
public and private sector, can ensure that the compliance and enforcement 
framework is applied to safeguard the right to clean and healthy environment as 
envisaged in the Constitution. 
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3) The environmental impact assessment (EIA) which is expressly provided for in 
the Constitution, is an essential and critical public-participation tool to promote 
procedural environmental justice. It can achieve its objectives if the public 
appreciates and understands through civil education and sensitisation, the role of 
EIA as an essential system for the protection of the right to clean and healthy 
environment (and by implication environmental justice) as opposed to a mere 
formal requirement set out on paper.750 
 
4) Environmental justice protection requires a progressive role for the judiciary in 
applying the new Constitution through a broadened and flexible interpretation – in 
other words, through a purposive approach towards constitutional interpretation. 
This requires in-depth and carefully considered judicial innovation and creativity 
in which the environmental justice concept can be acknowledged and further 
developed as a legal and constitutional concept in its own right in Kenya.751 
Judicial commitment and dedication is required in Kenya in the development of a 
novel, broad and wide interpretation of the right to a clean and healthy 
environment that addresses multi-dimensional human wellbeing.752 
 
From the foregoing interpretations of the environmental right, the protection of 
environmental justice in Kenya will depend on how well the courts are willing to 
and capable of construing and passing judgment on the meaning of the right to a 
clean and healthy environment. It is suggested that the courts should approach 
this in such a way that they position and capture human interests in the widest 
way possible and establish these interests as a central focus in environmental 
protection and sustainable development.  
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Boyd argues that a broad interpretation of the right to a clean and healthy 
environment may open the door to a wide range of legal and extra-legal 
initiatives that enhance environmental protection. These include: providing 
impetus for stronger environmental legislation; bolstering the implementation and 
enforcement of existing environmental laws and policies; and filling gaps in 
environmental regulation. Thus, Boyd suggests, the ‘existence of a constitutional 
right to a healthy environment gives concerned citizens or communities a set of 
tools that may be effective in addressing problems despite the absence of 
legislation’.753 Such a generous interpretation also provides a constitutional 
threshold for environmental protection by establishing ‘a floor below which rules 
for environmental protection cannot descend’;754 provides greater government 
accountability and protection for vulnerable groups who shoulder a 
disproportionate burden of environmental harms; and increases citizen 
participation in decisions and actions to promote environmental justice. 
 
In order to conceptualise environmental justice appropriately in the Constitution, 
calls for a comprehensive and integrated human rights approach to the protection 
of various aspects of human wellbeing in the widest manner possible.755 
 
5) Constitutional environmental rights in the Kenyan Constitution ought to be upheld 
not in isolation, but in tandem with other fundamental rights in the Bill of 
Rights.756 Such an integrated approach would strengthen the protection of 
environmental justice and sustainable development.757 Allowing the broadening 
of a human rights approach to environmental justice protection to be integrated 
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into environmental decision-making, will advance a proper quality of life for all, 
and in particular, the most vulnerable.758 
 
5.6     The Kenya Vision 2030: The progress of the public policy and 
environmental justice journeys in Kenya 
 
Kenya aspires to be a middle-income economy, rapidly industrialising by the year 2030 
to provide in this way ‘a high quality of life to all its citizens in a clean and secure 
environment’.759 The ‘Kenya Vision 2030’ (the Vision) provides the political, legal, social, 
economic, and environmental breeding ground for the attainment of environmental 
justice and sustainable development initiatives in Kenya. The development blueprint 
seeks to offer a better standard of life for all people in relation to social services, 
governance, and management of the environment. The Vision shows a special concern 
for the poor, marginalised, and vulnerable people who have long been faced with social 
injustices, discrimination, and have not enjoyed the same quality of life and humane 
standard of living as others. 
 
5.6.1      Background to Kenya Vision 2030 
 
Since independence, Kenya had adopted various national policies with a view to 
achieving the aims of sustainable development initiatives and raising the quality of life of 
Kenyans. Subsequent policies have been a refinement of and improvement on earlier 
versions and reflect lessons learnt. Parts of the lessons learnt reflect environmental 
justice concerns – in particular, the need for grassroots development and community 
involvement in policy and decision-making. As part of the colonial legacy, centralised 
development planning in Kenya has for long largely limited local communities to playing 
an insignificant role in the decision-making, planning and implementation of 
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development strategies.760 The ‘top-down’ colonial approach to development has been 
largely responsible for producing disparate policies in Kenya and the proliferation of 
environmental injustices, due to the lack, or even the exclusion, of public involvement in 
development.761 The effect of such development policies has, for the most, been 
passive as opposed to active participation in development and an increasing pattern of 
a lack of public ownership in the development process, as well as over-dependency on 
the state for implementation. Some of the most severe results of such an exclusionary 
policy have been the loss of resources due to stalled, delayed, or ‘white elephant’ 
projects that resulted in no benefit to the people most in need of them.762 
 
Recent development policies in Kenya have begun to focus on expanding the concept 
of decentralisation and devolution of decision-making powers to the grassroots level 
(communities) as a fundamental tool in the planning and implementation of 
development policies. Moreover, development strategies have adopted a multi-sectoral 
approach which focuses on meeting political, environmental, economic, and social 
needs of the people, while aiming for holistic and long-term sustainable development.763 
 
Kenya has drafted several development plans since independence which have 
impacted on realising sustainable development initiatives in the country. One of the 
most notable and popular policy documents in this regard, was published immediately 
upon the attainment of independence. The policy was set out in ‘Sessional Paper No 10 
of 1965 on African Socialism and its Application to Planning in Kenya’.764 This document 
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has been identified as the first stepping-stone towards sustainable development and 
fortifying the ‘African Renaissance’ after years of colonial repression, and was aimed at 
restoring the just and equitable Kenyan society that existed in pre-colonial times.765 This 
historic document advocated key principles closely linked to and interrelated with 
sustainable development and environmental justice. The object of the policy document 
was to foster economic and social development in Kenya which actively promoted, inter 
alia:766 political equality; social justice; freedom from want and poverty, disease, and 
exploitation; equal opportunities; and high growth in per capita income. The phrase 
‘African socialism’ in the title of the document encapsulated the notion that a foreign 
ideology was not to be imported into Kenya, but that a system that was in itself African 
and had African Ubuntu characteristics, was to be applied.767 African socialism, as 
represented in the policy document, described an African political and economic system 
that was positively African and that was neither imported from any other country, nor a 
blueprint borrowed from foreign ideology, but one with practical application to Kenya’s 
developmental needs and the challenges facing her people. Some of the principal 
conditions proposed in the policy that had to be satisfied in promoting African socialism 
included: 
 
(i) It had to draw from the best of African traditions and the Ubuntu system in 
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 particular. These constitute the African traditional value system that connotes,
 among other things, respect for nature and human life, good governance,  equity, 
 and social justice. 
 
 (ii) It had to be adaptable to new and rapidly changing circumstances.768 
 
The policy document identified specific African traditions that were essential in the 
promotion of African socialism and human development in post-independence Kenya. 
Among these were political democracy and mutual social responsibility. Traditional 
African political democracy implies that each member of society is equal in his or her 
political rights and that the state, therefore, can never become the tool for special 
interests, catering for the desires of a minority social class at the expense of the needs 
of the majority. With regard to the policy, the newly-elected independence government 
had an obligation to ensure equal opportunities for all its citizens, eliminate exploitation 
and discrimination, and provide much needed social services such as education and 
medical care to all.769 Some of the significant successes of the policy include the 
eradication of racial policies which involved the streamlining of opportunities to 
represent all racial groups fairly. For instance, the public sector top jobs were initially, in 
the main, occupied by the British; the middle jobs by the Arab community; while the 
lowest level was populated by Africans. The salaries were, of course, disproportionate 
and biased.770 The policy also played a major role in abolishing segregation in the 
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education system by replacing it with a unitary national education system that applied 
uniformly to all.771 
 
Despite the fundamental progress resulting from the overarching policy paper, it has not 
been immune to criticism and has been classed as weak in some respects. For 
instance, Barack Obama senior (1936-1982),772 in criticising the sessional paper, 
argued that the African tradition of communal ownership of land (which is still practised 
by pastoral communities such as the Maasai) was not provided for in the policy paper, 
nor was the principle recognised or promoted. He suggested that by recognising this 
fundamental African tradition, the concentration of economic power and land 
administration in Kenya could be standardised and controlled, while also promoting 
equitable land distribution. Distribution of land and its administration were a cause of 
serious conflict in Kenya.773 Obama also claimed that the policy paper did not effectively 
involve and assimilate all racial groups in nation building.774 775 
 
In the discussion of the concept ‘environmental justice’, the notion of ‘development’ 
plays a crucial role. Recently, the right to development of nations has become a global 
entitlement by virtue of international legal instruments emanating from the United 
Nations (see below).The right was first expressed in the African Charter on Human and 
Peoples’ Rights.776 Article 22(1) provides that:  
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All peoples shall have the right to their economic, social and cultural development with due regard 
to their freedom and identity and in the equal enjoyment of the common heritage of mankind. 
 
This provision affirms non-discrimination and equality and the protection of human 
dignity as an entitlement of every person. The instrument propagates environmental 
justice by its assertion of the principles of equal benefit and human dignity, not only in 
economic development, but also in other fundamental aspects in human development. 
 
The right to development has subsequently been recognised in various United Nations’ 
legal instruments, albeit as soft law.777 For example, the preamble to the Declaration on 
the Right to Development states: 
[D]evelopment is a comprehensive economic, social, cultural and political process, which aims at 
the constant improvement of the well-being of the entire population and of all individuals on the 
basis of their active, free and meaningful participation in development and in the fair distribution of 
benefits resulting therefrom. 
 
This provision acknowledges that public participation and equitable distribution are 
underpinning principles that reinforce environmental justice and sustainable 
development. The Vienna Declaration and Programme of Action, further recognises the 
right to development and reaffirms that “democracy, development and respect for 
human rights and fundamental freedoms are interdependent and mutually 
reinforcing”.778 
 
‘Development’ signifies and exemplifies a change for the better or an improvement.779 
Thomas explains three ways in which the term ‘development’ can be used.780 
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1. Development as a vision that encompasses goals to be achieved. A development 
goal is, therefore, understood as a goal-oriented method combining people, 
resources, and processes to achieve a better and sustainable life for the present 
and future generations. 
 
2. Development as an historical process that tells of a journey towards social 
change. 
 
3. Development as an action that takes deliberate steps to change things for the 
better. For example, by providing access to a service such as education the 
illiteracy and poverty are alleviated; or, by providing health care, human 
wellbeing and the quality of life is improved. 
 
Kenya’s economic and social development history has, in general, not been particularly 
impressive. The country has not been able to achieve a prolonged and sustained 
growth spell that could ultimately equitably meet the social needs of its people. 
Considerable growth ‘spurts’ were experienced in the 1960s and early 1970s but 
dwindled by the 1990s in the face of political repression within the country – a situation 
which prevailed until 2002.781 The proportion of people living in poverty has been 
estimated to have increased from approximately 48,8 percent in 1990, to in excess of 
56 percent by the end of 2002, with some areas in the country experiencing even 
greater poverty levels. Social indicators such as the availability of social services to the 
poor and vulnerable persons, worsened between the mid-1980s and 2002. Life 
expectancy declined from 57 years in 1986, to 47 years in 2000. Furthermore, 
according to the Kenya Demographic and Health Survey conducted in 2003, the infant 
mortality rate increased from 62 per thousand in 1993, to 78 per thousand in 2003, 
while under-five mortality increased from 96 per thousand births to 114 per thousand 
                                                          
781
General elections were held in Kenya on 27 December 2002. They saw the end of the long-standing 
dominance of the Kenya African National Union, which had governed the country since independence in 
1963, including 23 years as the only legal party. They were the first truly free general elections held in 
Kenya since independence in 1964. The New York Times “Kenya's Ruling Party is Defeated after 39 
Years” http://www.nytimes.com/2002/12/30/world/kenya-s-ruling-party-is-defeated-after-39-years.html 
(date of use: 13 December 2017). 
 
 
174 
 
during the same period. These statistics reflect the negative situation of unsustainable 
development and environmental injustices as regards the ability of the poor and 
marginalised to access social services which prevailed in post-colonial Kenya long after 
the attainment of independence.782 These conditions created the background against 
which Kenya’s ‘Economic Recovery Strategy for Wealth and Employment Creation’ 
(ERS)783 was formulated by the government in 2003, and formed the basis for the 
formulation of Kenya Vision 2030 (see below). It is noteworthy that the ERS was a five-
year plan set to expire in the 2007/2008 financial year. Therefore, in 2007 the 
government began developing a new long-term strategy that would take over from the 
ERS.784 
 
Kenya Vision 2030 was published on 30 October 2007 as the new long-term 
development blueprint policy for the country. It was deliberated and designed against a 
progressive backdrop of the best phase of sustained economic growth in the century 
resulting from the ERS policy. The long-term blueprint policy was intended as the 
means by which to provide the impetus for comprehensive and balanced economic, 
social, and environmental development in Kenya. The blueprint was devised and 
formulated with the object of improving human quality of life, especially for the poorest 
and neediest who are so often side-lined in the provision of opportunities such as jobs, 
decent housing, health care, and education, and often have no voice in national 
development. The Vision came as a ray of hope for the improvement of environmental 
justice in Kenya by paying close attention to vulnerable communities, who often fall 
victim to social injustice and marginalisation. 
 
The phase of economic development that inspired the Vision was recorded between 
2003 and 2007 during the successful implementation of the ERS. The recovery policy 
was introduced to set the country on a trajectory of economic growth after a period of 
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alarming stagnation that had undermined the wellbeing of Kenyans.785 As an 
emergency rescue plan for accelerated economic growth, the Ministry of Planning and 
National Development introduced the ERS in 2003. It provides: 
 
The central focus of the Plan is job creation through sound macroeconomic policies, improved 
governance, efficient public service delivery, an enabling environment for the private sector to do 
business, and through public investments and policies that reduce the cost of doing business. The 
Plan also includes an equity and social-economic agenda focusing on reducing inequalities in 
access to productive resources and basic goods and services. It further pays particular attention to 
promoting actions leading to the sustainable management of natural commons such as land, water, 
forests to which the very poor depend on. The Plan is therefore the Government's social contract 
with the people of Kenya.Its implementation will translate into sustained economic growth, wealth 
creation and poverty reduction, and a broad improvement in the well-being of Kenyans, therefore 
fulfilling the aspirations and expectations… 
786
 
 
The policy saw Kenya’s GDP rise from a mere 0,6 percent in 2002 to over six percent in 
2007. This reduced the poverty levels from 56 percent in 2002 to 46 percent in 2006, 
and saw the improvement in quality of life for many underprivileged Kenyans through 
access of basic social services.787 This also saw the achievement of environmental 
justice in places previously marginalised and discriminated against as regards access to 
social services. By 2007, which marked the end of implementation of the ERS, the 
Kenyan economy had stabilised and was on a rapid growth trajectory.788 The ERS has 
been regarded as the most successful policy design implemented in Kenya to have 
achieved virtually all its desired results.789 It also signaled the achievement of 
environmental justice objectives in the country and a greater realisation of the 
overarching principle of sustainable development. 
 
Under the ERS, social development, including an improvement in education in that both 
school and tertiary enrolment figures were the highest ever recorded in Kenyan history. 
This saw the realisation of the right to education for many poor and marginalised 
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communities especially in low income regions in Kenya. With the introduction of free 
primary education in 2002, primary school enrolment rose from 6,1million in 2002 to 
8,2million in 2007, a net national enrolment figure of 91,6 percent marking a 
decentralisation of the social benefit to the neediest children. Thus, the ERS policy 
made basic primary education accessible to all in Kenya regardless of income or 
regional background.790 Also with the further introduction of free secondary education, 
the transition rate from primary to secondary level rose from 47 percent in 2002, to 70 
percent in 2007 with the number of student high school enrolment jumping from 778 000 
in 2002 to 1,2 million in 2007. The number of students enrolled in public and private 
universities in Kenya also rose from 71349 in 2002 to 118 239 in 2007.791 The ERS 
marks an historical milestone in achieving environmental justice in Kenya as regards the 
decentralisation of national development and social benefits. The policy succeeded in 
reducing regional inequalities that had been experienced intensely since colonial times.  
It was an essential policy tool in fortifying sustainable development by making social 
services more accessible to the poorest and neediest in society. 
 
As a result of the economic growth registered under the ERS, many other sectors 
benefited through increased budgetary allocations. For example, in health this promoted 
an increase in drug supplies, the rehabilitation of healthcare facilities and the 
construction of new facilities, an increase in medical personnel, and the devolution of 
health care. These achievements resulted in increased access to basic health services, 
especially for those at grassroots level, and so reinforced environmental justice in areas 
previously excluded from healthcare services.792 
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To sustain the economic recovery under the ERS, and to move it upwards on an even 
higher growth and development path, the Kenya government formulated a new long-
term development blueprint for the country Kenya Vision 2030. The Vision aimed to be 
a development strategy that would succeed the ERS in providing a higher quality of life 
to all its citizens, with special concern for the vulnerable and poor in Kenya who suffer 
exclusion from social services and humane living conditions.793 The Vision would be the 
foundation for the sustainable development principle and its core values, most notably 
environmental justice, as a model for raising standards of poor and needy Kenyans 
living in social exclusion. 
 
 
 
 
 
5.6.2      Kenya Vision 2030: Blueprint and foundational framework 
 
The term ‘blueprint’ is used in the text of Kenya Vision 2030 to describe the policy 
plan794 which serves as the principal driving policy which guides all development plans 
in the country.  
 
The term ‘blueprint’ is borrowed from a technological term used in the nineteenth 
century in the building and construction industry. A ‘blueprint’ would result when an 
architect, engineer, or draftsman drew his plan in pencil or ink on paper, then laid that 
paper over a sheet of special chemically-treated paper and exposed it to a special, 
strong light for several minutes. Upon treatment with ammonia fumes, the chemically-
treated paper would turn blue where the light struck it and remain white where the 
pencil/ink lines blocked the light. The blue-print process was characterised by light-
coloured lines on a blue background. The introduction of the blueprint process 
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eliminated the reproduction of original drawings by hand-tracing and permitted more 
accurate reproductions of the original drawing for clearer guidance of builders in the 
construction process.795 
 
Deriving from the technical explanation, a ‘blueprint’ can also be described as an 
accurate and clear early plan or design that explains how something might be achieved. 
It shows how someone, like a builder, will build or achieve an objective.796 Accordingly, 
the development blueprint ‘Kenya Vision 2030’ should be approached as a clearly 
defined, time-bound and specific long-term direction of what the country intends to 
achieve. It prescribes Kenya’s sustainable development aims, enlists actions by various 
sectors, and highlights how the country intends to  use her resources in order to 
generate a better economic, political, and social life for her people – especially the poor 
and vulnerable – in ‘a clean and safe environment’.797 
 
Vision 2030 replaced the ERS which expired during December 2007. The government 
initiated and launched Vision 2030 on 10 June 2008 with the National Economic and 
Social Council (NESC) as the supervisory authority, and the Ministry of Planning and 
National Development in charge of coordinating the technical and financial aspects of 
the process. Kenya Vision 2030 was the product of a participatory and all-inclusive 
stakeholder process involving local and international experts, business leaders, top 
public sector officials, parliamentarians, NGOs, and ordinary Kenyans drawn from all 
over the country.798 The Vision development process was also driven by a public and 
private sector collaborative structure involving a National Vision Steering Committee, 
Operational Committee, Core Team, Sector Teams, and a team of international 
consultants.799 
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The aim of the Vision is to create a ‘globally competitive and prosperous country 
providing a high quality of life to its people by 2030’.800 It has been developed through 
input from leading local and international experts on how newly industrialising countries 
have made it from low to growing medium-income nations that have improved the lives 
of their people in a span of 20-30 years, with particular reference to the South East 
Asian countries such as Malaysia, and closer to home, Mauritius. The Vision was 
formulated along the lines of thinking of the quickest ways of increasing employment, 
widening access to quality education, providing adequate housing, water, and 
healthcare to a poor and marginalised Kenyan population who currently have no access 
to these facilities.801 The blueprint is, therefore, clearly an environmental justice plan or 
strategy for the country. 
 
The Vision is underpinned by three fundamental pillars that have been formulated to 
enhance sustainable development in Kenya. These pillars emphasise the achievement 
of environmental justice in key fundamental areas to improve the quality of life. These 
areas are:802 
 
1. economic; 
2. social and environmental; and 
3. political. 
 
The economic pillar aims at maintaining a sustained economic growth rate of ten 
percent per annum and focuses on key sectors as key growth-drivers expected to 
generate an increase in GDP. These include drivers such as tourism, agriculture, 
manufacturing, trade, and ICT which will facilitate the provision of basic services to the 
Kenyan people.803 
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The social pillar involves ‘investing in the people by the creation of a just and cohesive 
society that enjoys equitable social development in a clean and secure environment’.804 
The social pillar reinforces the attainment of environmental justice through various 
measures taken to provide better access to social services to vulnerable persons who 
have often encountered exclusion and marginalisation. The blueprint’s social 
development model is strongly founded in the concerns of equity and social justice 
which are core tenets of environmental justice, essential to the achievement of the 
underpinning goal of sustainable development.805 Kenya Vision 2030 is also based 
upon a socially sustainable system within the principle of sustainable development that 
is intentional and strategic in the achievement of distributional equity, adequate 
provision of social services including health and education, gender equity, and political 
accountability and participation – again basic concerns in environmental justice.806 
 
The social pillar also aims at improving key social sectors such as education, health, 
water and sanitation, the environment, housing and urbanisation. In advancing its 
development objectives, the blueprint acknowledges in principle the need to protect, 
manage, and sustain the natural environment as the basis for human development. The 
document specifically states that environmental sustainability and conservation of 
biodiversity are the core elements that underpin human wellbeing.807 To support the 
social pillar – and its accompanying environmental pillar – Kenya aims to provide her 
citizens with a clean, secure, and sustainable environment by the year 2030. To achieve 
this, the nation has set a number of goals which include:808 
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 Water catchment management. This project entails the complete rehabilitation       
of the country’s degraded five major water towers: the Mau Escarpment; Mount 
Kenya; the Aberdare Ranges; the Cherangany Hills; and Mount Elgon. 
 
 Forest conservation and biodiversity. The aim is to increase current forest cover 
more than 50 percent. 
 
 Enhancing disaster preparedness in all disaster-prone areas and improving the 
country’s capacity to adapt to the impacts of global climate change which mainly 
affect the poorest and most vulnerable in society. 
 
 Pollution and waste management. This involves the development of an intensive 
solid waste management system and technology. This will include the relocation 
of the biggest dumping site in Kenya, the Dandora dumpsite, which is currently 
located in a low-income settlement area in Nairobi. It is a major example and 
case study of environmental injustice which negatively impacts on the urban poor 
in Kenya.809 
 
 The plastic-bags initiative. This initiative involves regulating the use of plastic 
bags and other manufactured hazardous products. Plastic bags constitute the 
biggest challenge to solid waste management in Kenya.810 Research conducted 
by the NEMA in conjunction with the UNEP and The Kenya Institute for Public 
Policy Research and Analysis (KIPPRA),  revealed that 100 million plastic bags 
are handed out in Kenya by supermarkets alone.811  
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Plastic bags remain in the environment ‘forever’, as they take 500 to 1 000 years 
to biodegrade.812 They enter the human food chain through fish and other 
animals. In Nairobi’s slaughterhouses, cows slaughtered and destined for human 
consumption have had plastic bags removed from their stomachs. Plastic bags 
are the major cause of the blockage of rivers in the country. When they drift to 
into the ocean, they cause strangulation and suffocation among turtles, seabirds, 
and fish. Habib El-Habr, an expert on marine pollution working with the UNEP in 
Kenya on the unacceptable state of plastic bag pollution in the country, 
comments: ‘If we continue like this, by 2050, we will have more plastic in the 
ocean than fish’.813 Kenya joined more than 40 other countries, including China, 
France, Rwanda, and Italy, which have banned, partly banned, or taxed the use 
of plastic bags.814 A ban on plastic bags was put into force by NEMA on 28 
August 2017. Anyone found selling, manufacturing, or using plastic bags can 
now face a fine of up to US$ 38 000 or imprisonment of up to four years.815 The 
High Court upheld the ban despite a suit by the Kenya Association of 
Manufacturers (KAM) challenging the ban on the ground that outlawing plastic 
bags would amount to economic sabotage as millions of Kenya are directly or 
indirectly involved in the plastic business.816 Kenya Vision 2030 forges ahead 
with the regulation and implementation of environmental regulation that abolishes 
hazardous products which compromise environmental safety and undermine 
human life. 
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 Harmonisation of environmental laws for better environmental administration 
 and governance. This initiative includes the development of a policy 
 framework that streamlines environmental standards, regulations and 
 institutions, and promotes the capacity for collective enforcement of 
 environmental standards and multilateral environment agreements (MEAs).817 
 
The social pillar makes particular provision for the protection of marginalised groups as 
a primary concern in enhancing environmental justice aims in the country. In this regard, 
the Vision recognises education as an important tool in reducing poverty rates and 
increasing quality of life. In education and training, the government plans to reduce 
illiteracy by increasing access to education and by improving the transition rate from 
primary to secondary schools. Improvement of education further includes the integration 
of learners with special needs who have traditionally been excluded from enjoying the 
right to education. Reinforcement of education also targets increasing the adult literacy 
rate, increasing the net enrolment rate to education facilities, and increasing the 
transition rates to technical institutions and universities, while also expanding access to 
university education.818 
 
In the health sector, the government undertakes to reduce inequalities in accessing 
healthcare and provide better access to the services for the poor who have been facing 
exclusion from healthcare services based largely on finance.819 
 
The blueprint policy for the country also provides for the strategic implementation of 
adequate and decent housing, and acknowledges the acute need for effective urban 
development planning. It provides for better access to affordable decent housing.820 
Under the water, sewerage, and sanitation rubric, the blueprint undertakes to create 
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better accessibility for all, especially those in rural areas and the urban poor who have 
often been marginalised in accessing these services.821 
 
The social pillar further specifically recognises the vulnerable and marginalised. The 
development blueprint provides for the improvement of livelihood for vulnerable groups 
and the reduction of social inequalities. The Vision provides for an increase in 
opportunities for all disadvantaged groups, as well as increasing their participation in all 
economic, social, and political decision-making. It also undertakes to improve social 
services to disadvantaged groups.822 The social pillar also provides for equity and 
guarantees equality of opportunity. The government undertakes to take correctional 
measures to extend opportunities to regions and communities facing exclusion and 
marginalisation, for example: the allocation of ‘devolved funds’ to local communities; 
increasing school enrolment for children from poor, rural, and slum communities; 
widening coverage of essential healthcare services; the equitable distribution of water 
services; and equitable access to justice.823 
 
The political pillar aims at the achievement of key objectives relevant to the promotion of 
environmental justice in the country. These include realising a democratic political 
system founded on issue-based politics which respect the rule of law and protect the 
rights and freedoms of every individual in Kenyan society. The political pillar also 
provides for the realisation of public interests and public participation in policies and 
resource allocation processes. It further provides for an accountable system of 
governance that is open, transparent, and permits free accessibility of information. 
Some of the significant flagship projects under this pillar include judicial and legal reform 
initiatives, as well as reforming government institutions, especially those involving public 
participation in governance and those associated with transparency and accountability 
within the public sector.824 
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To realise of the goals under each pillar of Kenya Vision 2030 guiding governance 
principles are established which should be transferred from one governing regime to the 
next to allow for continuity in the achievement of the blueprint goals. These include: 
constitutionalism; sovereignty of the people; equality; the Bill of Rights; separation of 
powers; devolution and decentralisation; public participation; and national peace 
building.825 These principles are the bedrock for the establishment of sustainable 
development in the country, and at the same time enhance the achievement of 
environmental justice by promoting human dignity, equality, and equity.826 
 
In implementing the global United Nations Sustainable Development Goals (SDGs),827 
in 2016 the government of Kenya launched the national implementation plan for the 
realisation of the SDGs. This was part of its commitment to improve human wellbeing as 
envisaged in the universal goals. The goals shall be met in tandem with the Kenya 
Vision 2030 through a grassroots level execution. This shall be implemented via 
devolved system of governance in which states are expected to integrate SDGs in their 
development plans. The devolution of development to state governments enables states 
to plan their development to meet their peculiar priorities and challenges. This 
grassroots strategy will also assist in the distribution of the benefits of development 
more evenly at the community level, and will reduce environmental injustice between 
regions. On the other hand, the national implementation plan envisages, among others, 
to conduct extensive advocacy and awareness initiatives regarding the implementation 
of the goals by government agencies and stakeholders; mainstream the goals into the 
national development process; domesticate and localise the sustainable-development 
goals agenda; monitor and evaluate the implementation progress; and support building 
capacity in devolved governments828 to implement the goals.829 
                                                          
825
Ibid at 19-25. 
826
See discussion of environmental justice and sustainable development as related principles in Chapter 3 
of this dissertation. 
827
 See Chapter 3 for a discussion of the United Nations Sustainable Development Goals. 
828
Chapter 11 of the 2010 Constitution introduced the devolved system of government which seeks to 
bring government closer to the people, with county governments (47 in number) at the centre of 
dispersing political power and economic resources to Kenyans at the grassroots level. See  
https://softkenya.com/kenya/devolved-government/(date of use: 20 February 2018). 
829
UNDP “Leave No One Behind: Kenya Government Gives Road Map to implementation of SDGs”  
 
 
186 
 
 
The implementation of the SDGs together with Vision 2030  are anticipated to support 
the realisation of environmental justice since the overall objectives expressed in the 
goals tackle pertinent issues which have had a devastating impact on poor and 
vulnerable persons. These include: social inequalities; poverty; lack of access to 
healthcare; hunger; lack of access to education; climate change; and other 
environmental problems.830 The SDGs will also offer a critical platform for the country to 
evaluate her progress and work on the existing gaps to ensure the achievement of 
sustainable development in the country through the blueprint policy which will, in turn, 
assist in evaluating the progress in achieving environmental justice.831 In January 2016, 
the Sustainable Development Goals Kenya Forum, commissioned a study to assess the 
policy environment in the country for the effective implementation of the SDGs. In 
particular, the study aimed at establishing the extent to which the global goals align and 
complement the aims of Kenya’s main development blueprint. The study found that for 
the successful implementation of the Vision and the goals, it was imperative to align 
them as they both represent principal sustainable development objectives for the 
country if it is to improve standards of living for the people, especially the most 
vulnerable.832 
 
5.6.3 Delivery and implementation 
The Vision will be implemented through medium-term implementation plans, the first 
covering the period 2008 to 2012; the next, the period 2012 to 2017, and so on until 
2030.The Vision identifies a number of flagship projects and practical measures under 
the goals of each pillar, with certain areas earmarked for priority interventions. During 
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the currency of the Vision, strategies and action plans will be systematically reviewed 
and adjusted every five years in order to respond effectively to the changing global, 
regional, and local environments.833 
 
A semi-autonomous government agency (SAGA) has been established to oversee the 
implementation of all Vision 2030 flagship projects. The agency will work closely with 
government ministries and departments as well as the private sector, civil society, and 
other relevant stakeholder groups.834 The Vision Delivery Commission (VDC) has also 
been created to provide strategic leadership and direction in the realisation of Vision 
goals and ensure timely implementation of the flagship projects. The VDC will be 
managed by a Director-General of the Vision 2030 Office, under the overall guidance of 
the Vision 2030 Delivery Board which shall play a policy-making and advisory role. The 
VDC will be organised by way of several departments which correspond to the main 
project sectors of the Vision under the three pillars. Among other things, the VDC will 
provide strategic leadership and direction in advancing the realisation of Vision 2030 
goals, and collaborate closely with line ministries in developing the five-year, medium-
term plans for the realisation of the blueprint. The VDC will also have institutional links 
to both the public and private sectors in implementing the Vision.835 An IT-based 
National Integrated Monitoring and Evaluation System (NIMES) is currently being used 
to track progress with the implementation of the Vision, and enables public participation 
through publication of annual progress reports at national and county levels. To date 
three progress reports have been published.836The Vision 2030 Delivery Secretariat 
(VDS) receives quarterly reports from implementing ministries, departments, and 
agencies. The work of the VDS is closely tied to that of the VDC in ensuring timely 
realisation of the flagship projects. 837  
 
5.6.4     Achievements of the Kenya Vision 2030 in realising environmental justice 
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In its first and second five-year periods of implementation of Kenya Vision 2030 
covering 2008-2012 and 2012-2017, Kenya has made significant steps in the realisation 
of the goals outlined in the blueprint for  improving the lives and raising the standards of 
living of people through its three main pillars of economic, social/environmental, and 
political development. Monitoring reports on the implementation of the Vision show that 
Kenya is on an impressive track to the realising the overall objectives established in the 
blueprint development plan which provides a fundamental direction for the achievement 
of environmental justice and sustainable development in Kenya. Both the first and 
second terms of implementation of the development blueprint were centred on the 
theme ‘Transforming Kenya: Pathway to Devolution, Social-Economic Development, 
Equity and National Unity’ which contributes greatly to the principle of environmental 
justice in the country through striving for equitable distribution and greater access to 
resources by the poor.838 (These achievements are discussed below.) 
 
In relation to improvement of access to and quality of health services, various projects 
have been undertaken including: building and strengthening capacity of devolved 
community health extension workers; construction of more health centres around the 
country to increase access to basic health services with the aim of reducing maternal 
and infant mortality, especially in marginalised areas; the introduction of free maternity 
services in public health facilities; and de-worming of school-going children. In 2012, 
there were 105 369 registered medical personnel, 48 health facilities were upgraded to 
hospital status; 92 hospitals were rehabilitated; and 201 model health centres were 
built. In addition, five referral hospitals were equipped with renal equipment, and cancer 
equipment was installed at the Kenyatta National Hospital which is the largest public 
referral hospital in Kenya.839 
Various projects and improvements have also been carried out to improve the quality of 
and access to education in the country as a basis for reducing poverty levels, especially 
                                                          
838
Ibid. 
839
Ibid at 32; Government of Kenya “Kenya Vision 2030 Second Medium Term Plan (2013-2017)” at 78 
available at www.vision2030.go.ke/lib.php?f=second-medium-term-plan-2013-2017 (date of use: 30 May 
2017). 
 
 
189 
 
in remote and marginalised areas. The number of pupils has increased from 8,56 million 
in 2008, to 9,97 million in 2012, with 4,96 million and 5,01 million girls and boys 
respectively.840 The overall national transition rate from primary to secondary education 
has increased from 64,1 percent in 2008, to 77 percent in the first term of 
implementation of the Vision.841 Between 2008 and 2012, 29 060 teachers were 
employed exceeding the target of 28 000.842 There has also been a strengthening of 
tertiary education through the construction and equipping of youth polytechnics in 
various regions in the country to increase access to training. Several technical colleges 
have been upgraded to university status to decentralise higher learning in various 
regions of the country, especially areas that have been facing marginalisation in 
accessing tertiary learning facilities.843 The number of students enrolled for university 
education increased by 103 percent from 118 239 in 2008, to 240 551.844 
 
The flagship project in education entailed a review of the policy and institutional 
framework for ICT integration in education and training, especially in special needs 
education. Schools with the greatest need to improve learning infrastructure, found 
mainly in marginalised regions, were earmarked to benefit from the disbursement 
schedule. Several schools in arid and pastoral communities have benefited from the 
construction and rehabilitation of learning infrastructure to increase school enrolment 
and improve the learning environment for students.845 
 
Several changes have also been made to enable access to affordable and decent 
housing, especially for the urban poor living in slums and informal settlements who are 
also surrounded by poor sanitation. The flagship project under this sector has involved 
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the building of housing units to improve the lives of people living in informal settlements. 
Several housing units and sanitary facilities are in the process of construction in low-
income urban areas around the country. The project aims to spearhead delivery of 
affordable housing units in collaboration with other stakeholders, including the private 
sector.846 
 
The 2010 Kenyan Constitution dealing with the chapter on land and environment 
provides, inter alia, for the development of a policy that caters for the equitable and 
sustainable management of land through equity in land rights and security of tenure, 
transparency in the administration of land, elimination of discrimination related to land 
ownership, and the resolution of local land disputes between communities.847 The 
government has made fundamental inroads as regards the management of land 
resources and the fortification of environmental justice through the blueprint policy. For 
example, the government identified land reform as one of the priority areas to be 
addressed under the second Medium Term Plan (2013-2017) of the Kenya Vision 2030 
blueprint. This involves an intensive review of land policy and pertinent legal and 
institutional instruments required to ensure compliance with land management 
interventions within the constitutional mandate.848 The government initiated the National 
Land Information Management System to synchronise national land registration for 
effective, fair, and equitable administration of land ownership. Several land registries 
across the counties849 have been established. Numerous title deeds have been 
registered and issued countrywide. The process has also involved the modernisation of 
land registries, such as the digitisation of land records and the establishment of a 
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national bulk titling centre to fast-track the issuing of land titles across the various 
regions of the country.  
 
The establishment of special community land tribunals for settling land disputes is in the 
process of being implemented.850 
 
The 2010 Kenyan Constitution enshrines the national values and principles of 
governance including: devolution of power; the rule of law; democracy; participation by 
the people; human dignity; equity; social justice; inclusivity; equality; human rights; non-
discrimination and protection of the marginalised; good governance; integrity; 
transparency and accountability; and sustainable development. These values are 
binding on all state organs and public officers.851 The values and principles have been 
reiterated as key principles that drive the actualisation of Kenya Vision 2030.852 The 
values are also key concerns in the promotion and protection of environmental 
justice.853 A monitoring and status report of the national values and ethics will be 
published periodically.  The VDS like the VDC will engage in public participation to 
inculcate the national values as a driving force in the implementation of the 
development blueprint.854 Moreover, in regard to reforms and building capacity in the 
Kenyan public service sector to promote good governance, the Kenya School of 
Government was established on 9 May 2012 and offers various programmes targeting 
public servants and county leaders in the use of effective governance as a tool to 
promote sustainable development in the blueprint policy. Similar institutions have been 
opened in various regions of the country.855 Capacity building for county governments 
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was introduced and is being carried out to aid in furthering sustainable development 
objectives at grassroots level.856 
 
5.6.5 Kenya Vision 2030 and the expansion of environmental justice: Prognosis, 
conclusion and recommendations 
 
Kenya Vision 2030 is, among others, a strategic environmental justice project for Kenya. 
It is well structured, carefully thought through, and firmly rooted in sustainable 
development principles. The new Constitution of Kenya provides the legal framework for 
implementing the Vision. Moreover, the development blueprint facilitates the holistic 
fulfillment of all basic human rights. 
 
The success of the actualisation of the blueprint Vision is, however, hugely dependent 
on the ability of the country to confront and harness possible challenges and threats that 
stand in the way of the envisaged transformation resulting from the implementation of 
the Vision. These challenges and threats include: 
 
 dealing with economic and social disparities across regions of the country; 
 fighting international environmental injustices; 
 a commitment to good governance and a dedicated political will; 
 realising sound organisation and cohesion in the monitoring and evaluation of 
performance; and 
 promoting security; 
 
I shall now elaborate on each of these by way of a conclusion and offer 
recommendations to ‘combat’ these challenges and threats. 
 
(1) Dealing with economic and social disparities across regions of the country 
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In Kenya, regional and socio-economic disparities are acute. Development has been 
highly skewed in favour of some regions, and the upper- and middle-income social 
classes. Poorer income areas lag far behind and have been significantly impacted 
through exclusion from social benefits. Inequality is a national battle to be waged as it 
has far-reaching implications for the achievement of national and balanced development 
in the country, and the realisation of Kenya Vision 2030 targets. For example, the arid, 
semi-arid, urban informal settlements, and other marginalised areas, are in dire need of 
the very basic infrastructure and human resources/personnel that are critical to the 
actualisation of the blueprint. Bridging the emerging disparities requires pumping 
enormous monetary resources in particular into these marginalised communities.857 
Environmental justice and equity thus appear to be both a challenge to the realisation of 
the Vision, and an overarching objective of the blueprint policy. A greater commitment 
by the government is thus needed to deal with inequalities and environmental injustices 
as a means by which to achieve equitable development which will add force to the 
realisation of the blueprint. In light of the promulgation of the 2010 Constitution of 
Kenya, the implementation of Kenya Vision2030 takes into account the devolved 
structure of government in dealing with these inequalities.858 
 
 
 
(2) Fighting international environmental injustices 
 
Many areas in Kenya experience perennial hunger, malnutrition, and starvation due to 
adverse weather patterns. This leads to deepening poverty levels and a greater struggle 
to meet basic needs. These devastating conditions leave vulnerable people in need of 
humanitarian assistance. These events have the tendency to retard development as 
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more resources are deployed to deal with emerging catastrophes and their impact. This 
is a serious impediment to the timely realisation of Vision 2030. It is imperative that 
viable disaster preparedness and early-warning systems be developed for disaster-
prone areas so as to mitigate the consequences of such disasters.859 There is also a 
need for the developing world to push for equity and democracy in international 
environmental decision-making to curb the problem of climate injustice as they are the 
ones most affected by the catastrophe. 
 
Addressing global inequalities and environmental injustice involves a concerted global 
effort. Global inequality across countries, results in the asymmetric distribution of 
benefits and adverse environmental impacts which, in the final analysis, leave 
developing countries poorer and more vulnerable.860 
 
Several theoretical explanations have been posited to explain the scenario. Among 
them is Economic Contingency Perspective theory (ECP). The behaviour of countries 
‘at the top level’ can be attributed to their hierarchy of economic and social needs which 
is incomplete contrast to the hierarchy of needs of the ‘bottom level’ countries. For 
example, while the latter are, in the main, more concerned about meeting the immediate 
and most pressing basic needs, or even just surviving; the former, with their more 
sophisticated hierarchy of needs, would in all probability be more concerned about 
meeting needs such as aesthetics, improving the quality of life – ie, needs that are not 
as immediately basic as those of the ‘bottom’.861 In light of this inequality, therefore, 
equity means that a balance must be struck to ensure that each group is able to meet 
its peculiar needs without compromising the ability of the other group in meeting its 
needs – fundamental principle of both sustainable development and environmental 
justice.862 
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Goal 10 of the United Nations SDGs for 2030, recognises the need to end inequality 
between countries as a world challenge that is having a devastating impact on the poor, 
mainly those found in the Third World countries.863 In response to the global challenge, 
environmental organisations, the United Nations, economic policy- development 
organisations, financial market groups, human rights groups, and environmental justice 
authors, have made recommendations and suggested pointers as to how global 
inequality and injustice can be reduced to achieve a workable balance between the poor 
and rich countries. These include: 
 
(i) Democratic international trade policy 
 
An open and democratic international trade policy should promote public interest, 
environmental protection, and health. Undemocratic trade policies that place corporate 
profits above the environment and the people (the public, workers, and even 
consumers) contribute to environmental injustices and human rights abuses especially 
for people in poor and vulnerable countries.864 
 
 
 
 
 
(ii) Pro-equity policies 
 
International policies that explicitly address equity need to be advanced. These should 
pay attention to the needs of disadvantaged and marginalised populations.865 For 
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instance, goods and services should be distributed primarily on the basis of the level of 
need.866 Unfortunately, due to considerable global inequity, access to social goods 
and/or services is determined by power balances in the political, economic, and social 
spheres, often leading to social exclusion. 
 
(iii) Equitable participation in international decision-making 
 
‘Equitable’ participation means that both developing and industrialised countries must 
have a ‘just’ and ‘fair’ share in all international environmental negotiations and decision-
making processes. In order to ensure that neither the North nor the South wins 
predominance over the other, voting procedures in environmental decision- making in 
international organisations should be designed in such a way that they produce 
outcomes which developing countries regard as just and fair.867 
 
(iv) Sustainable development 
 
The principle of sustainable development provides for a close interdependence between 
the competing goals of development and environmental protection. It prevents all actors 
in international relations from taking actions that do not fairly balance the 
developmental, environmental, and social needs involved. Sustainable development 
shows both an ‘intra-generational’ and an ‘inter-generational’ dimension;868 it is 
concerned with relationships both among members of the present generation, ie, 
between states and between the present and future generations. The concept is thus an 
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extended form of environmental justice that strives to balance the needs of both the rich 
and poor countries without compromising the ability of either to achieve both their 
present and future needs.869 
 
(v) Common-but-differentiated responsibilities 
 
The principle of international environmental law emphasises the need for the collective 
responsibility of all states in the preservation of the global environment, but declares 
that the responsibility though ‘common’, is also ‘differentiated’.870 In the latter respect, it 
points to “the urgency to take account of differing unique circumstances of countries for 
example in relation to each state’s contribution to the creation of a particular 
environmental problem, and its ability such as financial, infrastructural and so on to 
prevent, reduce and control the threat”.871Accordingly, industrialised states ought to 
carry a heavier share of the ‘burden’ (which could be financial, technological, 
environmental, and so on) than developing countries in order to protect the global 
environment effectively. Moreover, due to their higher ‘hierarchy of needs’ and greater 
responsibility to protect the environment, they should also be prepared to enter into 
agreements that impose more stringent obligations on them than those falling to 
developing country parties.872 
 
(vi) Equitable sharing of benefits arising from the use of genetic resources 
 
Today, striking a balance and cooperating in the conservation and sustainable use of 
biological diversity is a particularly crucial issue in the North-South context. This is 
because states with valuable biological resources in their territories quite often are not 
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technologies and financial resources they command”. 
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the states with the technological ‘know-how’ required for the exploitation and economic 
use of such resources. While the former states predominantly belong to the developing 
world, the latter are, in the main, highly skilled industrialised states. Most often the 
interests of states with the technical knowledge conflict with the conservation needs of 
the country with the biological resource. This may result in exploitation of the natural 
resource on a level which excludes the demands for its sustainable use. In seeking to 
reconcile the conflicting interests of the North and South ‘distributive justice’ as a 
concept within international justice, is essential.873 Distributive justice lays a foundation 
for North-South cooperation that is aimed at a co-equal partnership. 
 
 
 
 
(4) A commitment to good governance and a dedicated political will874 
 
Corruption and other malpractices such as patronage and poor governance pose a 
serious threat to the realisation of Kenya’s development blueprint. Corruption leads to 
the irregular transfer of colossal sums of money from the government’s development 
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Article 15 of the Convention on Biological Diversity, 5 June 1992 1760 UNTS 79, 143; (1992) 31 ILM 
818 is apparently inspired by the idea of international justice and uses the language of equity. It creates a 
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3. … 
4. Access where granted, shall be on mutually agreed terms … 
5. Access to genetic resources shall be subject to prior informed consent of the Contracting 
Party providing such resources … 
6. … 
7. Each Contracting Party shall take legislative, administrative or policy measures, as appropriate, … with 
the aim of sharing in a fair and equitable way the results of research and development and the benefits 
arising from the commercial and other utilization of genetic resources with the Contracting Party providing 
such resources. Such sharing shall be upon mutually agreed terms”. 
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purse to private individuals’ accounts. The funds and resources diverted through 
corruption have dire consequences for crucial reforms, development agendas, and 
access to essential social service sectors such as health and education, especially for 
the poorest.875 The achievement of Kenya’s noble socio-economic and political 
development ideals espoused in Vision 2030 can be robustly accomplished by 
confronting governance vices through adherence to the rule of law and 
constitutionalism. 
 
In line with the perception that corruption is an impediment to the achievement of 
development and constitutes an environmental injustice against the poor, Annan notes: 
 
Corruption undermines democracy and the rule of law, leads to violations of human rights, distorts 
markets, erodes the quality of life and allows organized crime, terrorism and other threats to human 
security to flourish. This evil phenomenon is found in all countries—big and small, rich and poor—
but it is in the developing world that its effects are most destructive. Corruption hurts the poor 
disproportionately by diverting funds intended for development, undermining a Government’s ability 
to provide basic services, feeding inequality and injustice and discouraging foreign aid and 
investment. Corruption is a key element in economic underperformance and a major obstacle to 
poverty alleviation and development.
876
 
 
 
 
(5) Realising sound organisation and cohesion in the monitoring and evaluation of 
performance877 
 
The actualisation of Kenya Vision 2030 faces the challenge of synchronising functions 
and roles of multi-sectoral agencies that cut across departments within government. 
Instances of overlapping responsibilities and a multiplicity of efforts among the agencies 
have been experienced. This has proved challenging in some key projects due to the 
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lack of properly demarcated and efficient alignment of the Vision to specific players. The 
establishment of the Vision 2030 Delivery Secretariat followed way after the Vision 2030 
document had been developed and accepted. This means that despite Vision 2030 
being a participatory process, those charged with its monitoring and evaluation were not 
even ‘present’ during its critical formative and primary stages. It is vital that strategic 
objectives, implementation, and clear coordination among government agencies, the 
public, the private sector, and other stakeholders, be realigned for clearer actualisation 
of the blueprint’s plans.878 There should be a seamless alignment between the national 
and county levels of governance in the implementation of the Vision. This can be 
promoted by periodic – for example, at the start of every financial year – county and 
national review meetings. The meetings should be open and involve all the stakeholders 
and members of the public, where a candid assessment of the annual achievements on 
all the strategic initiatives should be undertaken with a view of scaling-up the 
implementation process or addressing emerging challenges.879 
(6) Promoting security880 
 
Civil stability is vital for fostering development in the country. National cohesion and 
international security are essential tools in furthering the actualisation of the Vision. The 
2007/2008 post-election violence reversed many of the development gains through 
destruction of infrastructure, property, loss of human capital through loss of lives, as 
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well as diverting investment interests in the country, which all have a direct impact on 
national development.881 Constitutional reforms, including the strengthening of the 
judiciary and fortification of the democratic process and the role played by the National 
Cohesion and Integration Commission (established in 2008), contribute significantly in 
fostering equity and social justice which are essential for the achievement of the 
economic, social/environmental, and political aspirations of the country.882 Other 
measures include: deepening policy, legal and institutional reforms for the improvement 
in the enforcement of law and order, and promoting peace building and reconciliation to 
improve conflict management and ensure sustained peace within the country.883 
 
Sustainable peace and tranquility has eluded the East African region for the last two 
decades since the fall of the Siad Barre regime in the former Republic of Somalia.884 
The impact can be seen in the proliferation of terrorist gangs and the movement of 
illegal firearms and ammunition into Kenya. There is need to fortify national and regional 
security to provide a safe haven for investment and so assist in the actualisation of the 
blueprint which will bolster the achievement of Kenya’s environmental justice aims.885 
 
In wrapping up, the 2010 Constitution of Kenya and the Kenya Vision 2030 play the role 
of a midwife in the attainment of sustainable development and environmental justice in 
Kenya. The legal framework and policy document respectively, are critical as they 
complement each other in providing the vital ground for directing, evaluating, and 
measuring progress in the improvement of quality of life. Both documents reinforce 
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human dignity and characterise standards which buttress social justice, equity, and 
participation in governance. These significantly outline the pillars and core ingredients 
that provide the benchmark for promoting the living conditions of vulnerable people at 
the margins of society who suffer from abuse, neglect, and environmental injustices. 
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